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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIRCLE INTERNET FINANCIAL, LLC,
Petitioner,

V. Civil Action No. 26-cv-13095-M1JJ

HEKA FUNDS SICAV PLC,

Respondent.

REPLY IN SUPPORT OF PETITION TO CONFIRM ARBITRATION AWARD

Petitioner Circle Internet Financial, LLC (“Circle”) respectfully submits this reply in
support of its Petition (Doc. No. 1, “Pet.””) to confirm the April 14, 2025 declaratory relief
judgment in Circle’s favor against Heka Funds SICAV PLC (“Heka”) (the “Rule 18 Ruling”), and
the February 13, 2026 Final Award issued in Circle’s favor by the Honorable Robert L. Dondero
(Ret.) (the “Final Award”). True and correct copies of the Rule 18 Ruling and the Final Award
are attached hereto as Exhibits 1 and 2, respectively.

1. Heka has now dropped its earlier opposition to confirmation and public filing of
the Rule 18 Ruling and Final Award, see Doc. No. 1 49 1, 6, 8-11, 76-99; Doc. Nos. 2-3, 2-6, 2-7,
2-8,2-10, 2-11, 2-12. It now states that it “‘does not oppose confirmation and no longer intends to
move for impoundment of the Rule 18 [Ruling] or Final Award.” Doc. No. 79 6. Circle’s petition
to confirm the Rule 18 Ruling and Final Award is thus unopposed. Circle respectfully requests
that this Court enter a judgment confirming the Rule 18 Ruling and Final Award.

2. An arbitration award “confirmation proceeding is intended to be summary.
Confirmation can only be denied if an award has been vacated, corrected, or modified in
accordance with the FAA.” Popular Sec., Inc. v. Colon, 59 F. Supp. 3d 316, 318 (D.P.R. 2014)

(internal citation omitted). Confirmation is accomplished by “motion” or petition, rather than trial
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on the merits under the Federal Rules of Civil Procedure. 9 U.S.C. §§ 9, 207; see Fed. R. Civ. P.
81(a)(6)(B) (noting that the Rules of Civil Procedure do not apply to arbitration proceedings to the
extent that the Federal Arbitration Act “provide[s] other procedures”).

3. “Under the terms of [9 U.S.C.] § 9, a court ‘must’ confirm an arbitration award
‘unless’ it is vacated, modified, or corrected ‘as prescribed’ in §§ 10 and 11.” Hall St. Assocs.,
L.L.C. v. Mattel, Inc., 552 U.S. 576, 582 (2008) (quoting 9 U.S.C. § 9). The party resisting
confirmation bears the “burden” of establishing “that the award should be set aside.” Ortiz-
Espinosa v. BBVA Sec. of Puerto Rico, Inc., 852 F.3d 36, 48 (1st Cir. 2017), abrogated on other
grounds by Badgerow v. Walters, 596 U.S. 1 (2022). Heka has not argued that any of those limited
grounds in 9 U.S.C. § 10(a) apply here. Nor could it: The Rule 18 Ruling and Final Award were
not “procured by corruption, fraud, or undue means”; there was no “evident partiality or corruption
in the arbitrator[]”; the arbitrator was not “guilty of misconduct” or “any other misbehavior”; and
the arbitrator did not “exceed[] [his] powers” or “imperfectly execute[] them.” 9 U.S.C. §§
10(a)(1)-(4).

4. There are no other obstacles to confirmation. This Court has subject-matter
jurisdiction over the case and personal jurisdiction over Heka, and this Court is the proper venue.
See Doc. No. 1 49 20-33. It is also “well-settled that the New York Convention applies to awards
granting non-monetary relief,” as well as monetary relief. Irag Telecom Ltd. v. IBL Bank S.A.L.,
597 F. Supp. 3d 657, 668 (S.D.N.Y. 2022), aff’d, 2023 WL 2961739 (2d Cir. Apr. 17, 2023). And
because 9 U.S.C. § 9 requires confirmation unless grounds for vacatur have been established,
courts in this Circuit confirm arbitration awards when the petitions are unopposed. See, e.g.,
Popular Sec., 59 F. Supp. 3d at 319; Universal Ins. Co. v. Warrantech Consumer Prod. Servs.,

Inc., 849 F. Supp. 2d 227, 229 (D.P.R. 2012).
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5. For the foregoing reasons, Circle respectfully requests that this Court enter

judgment confirming the Rule 18 Ruling and Final Award.

Dated: July 14, 2026 Respectfully Submitted,

/s/ Alex H. Loomis

Alex H. Loomis (BBO# 699129)
QUINN EMANUEL URQUHART &
SULLIVAN, LLP

111 Huntington Avenue, Suite 520
Boston, MA 02199-3600

Tel.: (617) 712-7100
alexloomis@quinnemanuel.com

Rajat Rana (pro hac vice)
QUINN EMANUEL URQUHART &
SULLIVAN, LLP

295 5th Avenue, 9th Floor
New York, NY 10016

Tel.: (212) 849-7000
rajatrana@quinnemanuel.com

Counsel for Circle Internet Financial, LLC
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CERTIFICATE OF SERVICE

I hereby certify that this document filed through the CM/ECF system will be sent
electronically to the registered participants as identified on the Notice of Electronic Filing (NEF)
and that paper copies will be sent to those indicated as non-registered participants on this 14th

day of July, 2026.

/s/ Alex H. Loomis
Alex H. Loomis
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EXHIBIT 1
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And
CIRCLE INTERNET FINANCIAL, LLC,

Respondents.

Attorneys for Claimant Heka Funds SICAV PLC
McDermott, Will & Emery
Eli Berman
One Vanderbilt Avenue
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Attorneys for Respondent Circle Internet Financial LLC
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RULING ON RULE 18 MOTIONS

In this arbitration, each side has made motions pursuant to JAMS Rule 18.
Under the Rule, “the Arbitrator may permit any Party to file a Motion for Summary
Disposition of a particular claim or issue. . . The Request [for Summary Disposition]
may be granted only if the Arbitrator determines that the requesting Party has
shown that the proposed motion is likely to succeed and dispose of or narrow the
issues in the case.” In this matter, Claimant asks that the Arbitrator grant its
motion for summary judgment on the breach of contract and implied covenant of
good faith and fair dealing alleged in its Demand. The Respondent moves for
summary judgment on particular claims in Claimant’s Demand, specifically the
claims for breach of contract, implied covenant of good faith and fair dealing,
declaratory relief, and the Delaware unfair trade practices claim. After review and
for the reasons stated here, the Arbitrator denies the Rule 18 motions by each side
based on breach of contract and the implied covenant of good faith and fair dealing.
The Arbitrator grants Respondents’ motion based on the claims by Claimant for

declaratory relief and unfair trade practices.!

1 The jurisdiction of this Arbitrator is based on the Master Services Agreement (MSA) between these
two parties. It was agreed to on or about March 23, 2022. The MSA incorporates the User Agreement
containing the arbitration provision.
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Standard of Review for Summary Judgment.

Under Federal Rule 56 of Civil Procedure (Rule 56) which is relevant in this
case, it states “a party may move for summary judgment, identifying each claim or
defense---or part of each claim or defense---on which summary judgment is sought.
The court shall grant summary judgment if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a
matter of law.” (FRCP 56(a) (emphasis added). The 2010 Amendment Notes to the
Rule advise that “the statement denying summary judgment need not address every

available reason.”

In this case, the parties have filed a remarkable collection of documents,
supporting their claims. Interestingly, the sheer volume of their separate filings
makes the legal obligation of the Arbitrator in this case somewhat easier in
evaluating the motions in the context of Rule 56 and summary judgment motions
generally. The Supreme Court, in a series of cases, has determined the appropriate
application standards for Rule 56 in the pretrial setting. One of the lead cases is
Anderson v. Liberty Lobby Inc. 477 U.S. 242 (1956) (Liberty Lobby). This case
involved a motion for summary judgment where the claim alleged libel and the
First Amendment. The Court held summary judgment will not lie regarding an
1ssue of material fact if the dispute over that fact is “genuine,”’---the evidence is such
that a reasonable jury could return a verdict for the nonmoving party. At the
summary judgment stage of the case, the function of the judge or arbitrator is not to

weigh the evidence and determine the truth of the matter but to decide whether a
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genuine issue of fact exists for the trial of the case. At the pretrial stage of this
case, the inquiry is whether the evidence presents a sufficient disagreement to
require a submission to the fact finder or whether it is so one-sided that one party
must prevail as a matter of law. Liberty Lobby, supra at 2509-2512. As the Court
observed, in the summary judgment stage, the judge’s function is not to weigh the
evidence and determine the truth of the matter but to decide whether there is a
genuine issue for the trial. There is no issue for a trial unless there is sufficient
evidence favoring the nonmoving party for a jury to return a verdict for that party.

Id. at 2511.

If the nonmoving party in the case presents specific facts suggesting there is
a genuine issue of fact, then, under Rule 56(c), the judge will not grant summary
judgment since there is no entitlement by the moving party to judgment as a matter
of law. In this assessment there is no requirement the judge makes findings of fact
at this pre-hearing stage. “The inquiry performed is the threshold inquiry of
determining whether there is the need for a trial---whether, in other words, there
are any genuine factual issues that properly can be resolved only by the finder of
fact because they may be reasonably resolved in favor of either party.” Id. at 2512.
In essence, the motion is akin to a directed verdict at trial, the distinction being one

of timing.

The exception to the legal standard articulated in Liberty Lobby was found in
Scott v. Harris, 550 U.S. 372 (2007), a civil rights case involving excessive force by

the arresting officer. A videotape captured the alleged excessive force incident
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allowing the hearing judge to assess the claim. The Court noted the “mere
existence of some alleged factual dispute between the parties will not defeat an
otherwise properly supported motion for summary judgment; the requirement is
that there be no genuine issue of material fact.” Scott v. Harris at 380. When
opposing parties tell two different stories, one of which is blatantly contradicted by
the record, so that no reasonable jury could believe it, the court should not adopt
that version of the facts for purposes of ruling on a motion for summary judgment.

Fiction will not replace material facts supporting a particular side.

The focus at this stage asks for an assessment of the nonmoving party’s
arguments, as well as what is presented by the proponent, and this review is based
on the record as a whole, not selected materials. While the standard of proof cannot
be “metaphysical doubt,” summary judgment will be denied if the Arbitrator finds
the record as a whole could not lead a rational trier of fact to find for the moving
party. Mitsushita Elec. Industrial Co. v. Zenith Radio Corp. 475 U.S. 574, 586-87.
The Arbitrator should deny a Rule 18 motion seeking summary judgment if a
reasonable jury could conclude the nonmoving party’s version of the facts as true.

Simply put, this is the situation presented to this Arbitrator at this time.

Our judicial process limits approval of such motions. This is to ensure the
fact issues will be decided with the benefit of the truth-seeking facets of a trial or
adversarial hearing. “T'rial on oral testimony, with the opportunity to examine and
cross-examine witness in open court, has often been acclaimed as one of the

persistent, distinctive and most valuable features of the common law system.”
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United States v. United Scenic Artists Local 829 of the Brotherhood of Painters, 27
F.R.D. 499, 501 (S.D.N.Y. 1961) (Kaufman J.). Additionally, with this voluminous
record presented at the summary judgment stage, the subsequent arbitration
hearing will serve to bring into sharper focus particular issues of importance which
“have been obscured by the voluminous affidavits with their statements,
counterstatements and alternative positions, and the conflicting conclusions . .. .
drawn from the multiple facts.” United States v. Bethlehem Steel Corp., 157 F.Supp.

at 879 (S.D.N.Y. 1958) (Weinfeld J.).

The relevant Delaware law evidenced the application of Liberty Lobby in the
analysis of summary judgment motion and its support. In the context of summary
judgment, the courts have emphasized the need to consider the substantive
evidence standard applicable to the underlying claims. Specifically, Delaware
courts have adopted the principle that the trial court must consider whether the

evidence presented could meet the burden of proof required at trial.

In Cerberus Intern. Ltd. v. Apollo Management, L.P. the Delaware Supreme
Court reviewed the trial court’s ruling on summary judgment. The trial court had
sustained the defendant purchasing company in a dispute with plaintiff
shareholders over the language of a merger agreement involving the prior entity
and the purchasers. The language of the merger contract was directly in dispute.
The Supreme Court overturned the trial court’s decision. Cerebus Intern. Ltd. v.

Apollo Management L.P 794 A.2d 1141 (2002) (Cerebus).
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In Cerebus, the purchaser argued the correctness of the trial court,
contending that even if Cerebus (plaintiff party) put forth some evidence in support
of its claim regarding the meaning of the merger agreement, summary judgment
was proper if no reasonable finder of fact could conclude “that the evidence proffered
on the summary judgment record was clear and convincing.” Id at 1149. In
rejecting this position, the Court followed explicitly the Liberty Lobby decision
stating this was the commonsense approach and “the trial court must determine
whether the plaintiffs on the summary judgment record proffered evidence from
which any rational trier of fact could infer that plaintiffs [the party opposing the
summary judgment motion] have proven the elements of prima facie case by
[preponderance of the evidence].” 2 (emphasis added). Furthermore, the Court
stated “it is not permissible for the trial judge to weigh the evidence or resolve
conflicts arising from pretrial documents, affidavits, depositions, or other evidence.
That is the job of the trier of fact after hearing all of the evidence, including live
witness testimony that, as here, may be in conflict over the correct interpretation of
the agreement and the intent of the parties in assenting to it. This is an axiom of

the judicial process.” Id at 1150.

Cerebus brings home this point by admonishing “if the matter depends to any
material extent upon a determination of credibility, summary judgment is

inappropriate. If a rational trier of fact could find any material fact that would

2 In Cerebus, the issue was whether there was a reformation of the merger contract. That analysis
involves a review by clear and convincing evidence. In our case we are dealing with preponderance
of the evidence, hence the change in the quote from the decision.

7
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favor the non-moving party in a determinative way, summary judgment is
mappropriate.” Id at 1150. The test is one of a rational fact finder not a reasonable

one. Id.

In Telxon Corp. v. Meyerson, 802 A.2d 257 (2002) the Supreme Court of
Delaware reiterated that a trial judge (or arbitrator) should not weigh the evidence
or resolve conflicts when evaluating summary judgment motions. The Court cited
Anderson v. Liberty Lobby, Inc., emphasizing that the test is whether the evidence
viewed in the light most favorable to the nonmoving party presents any dispute of
material fact. Telxon Corp. supra. at 262. Telxon Corp. also directs that summary
judgment may be inappropriate when there is a need to determine credibility in
resolving factual disputes material to the case, and that trial courts should “act

‘with caution’ in granting summary judgment. Id.

Further reflecting this deferential standard in favor of the nonmoving party
was the position of the Supreme Court in WaveDivision Holdings LLC v. Highland
Capital Management, L.P. 49 A.3d 1168, 1173 (2012). There the Court reminded the
trial courts that the tribunal does not weigh the evidence or resolve conflicts
presented by discovery when evaluating the summary judgment record. The court
must examine the factual record and make reasonable inferences in favor of the

nonmoving party to determine if there is any dispute of material fact. Id. at 1175.

These decisions of the highest courts of the United States and Delaware

guide this Arbitrator in the review of the plethora of documents submitted in this
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case. As indicated, the volume of submitted material directs the Arbitrator towards

the results in the motions.

This opinion has engaged in extended discussion of the standard of review for
these dispositive motions because only with the legal understanding of this

preliminary approach to the issues can the ruling here be understood.

Summary Judgment Claims by both Claimant and Respondent on Breach
of Contract and Claimants’ Implied Covenant of Good Faith and Fair

Dealing.

The elements of a breach of contract under the law of Delaware require the
moving party to establish (1) the existence of a contract; (2) the breach of an
obligation imposed by that contract; and (3) resulting damages to the moving party

or plaintiff.

The elements dealing with the implied covenant of good faith and fair dealing
are more substantial and nuanced. The legal underpinnings of this cause of action
are:

(1) the existence of a contract. The implied covenant is only applicable where

there is an existing contract.

(2) Filling Gaps in the contract. The implied covenant is used to fill gaps in
the express provisions of a contract, ensuring that the parties’ reasonable

expectations are fulfilled. Lonergan v. EPE Holdings, LLC, 5 A3d. 1008 (2010)

9



Case 1:26-cv-13095-MJJ  Document 9-1  Filed 07/14/26 Page 11 of 23

(3) Good Faith and Fair Dealing. The covenant requires parties to act in a
manner that is faithful to the agreed common purpose and consistent with the
justified expectations of the other party. Allen v. El Paso Pipeline GP Co., LLC 113

A.3d 167 (2014).

(4) Prohibition of Arbitrary or Unreasonable Conduct. A party must refrain

from arbitrary or unreasonable conduct that prevents the other party from receiving

the fruits of the bargain. Winshall v. Viacom Intern. Inc. 55 A.3d 629 (2011).

(5) The Covenant is not a Free-Floating Duty. The covenant does not impose
a free-floating duty of good faith detached from the contract’s terms. It is not an
equitable remedy for rebalancing economic interests after unforeseen events.
Nemec v. Shrader 991 A2d 1120 (2010); Baldwin v. New Wood Resources LLC 283

A3d 1099 (2022).

(6) Counterfactual Inquiry. Courts will consider what the parties would have
agreed upon had they considered the issue during their original negotiations.

ArchKey Intermediate Holdings Inc. v. Mona 302 A.3d 975 (2023).

Having discussed the legal elements this Arbitrator must implement at
summary judgment; the next step is to apply these principles to the remaining
claims in the Demand and the contentions of Respondent. The Arbitrator will focus
on the breach of contract/covenant of good faith and fair dealing contentions first.
We will then assess the declaratory relief issue in the case. Finally, the review here

will address the deceptive trade practices claim.

10
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Regarding the claim of breach of contract and the implied covenant of good
faith and fair dealing (ICGFFD) the Arbitrator recognizes each side has submitted a
more than substantial amount of documents including depositions, text messages,
and like materials in teeing up these issues. However, the amount of discovery
provided brings home to this Arbitrator the conclusion these particular legal claims
present the need for a hearing with the confrontation of witnesses to resolve the
legal issues. Reconciling credibility through effective witness examination is

especially important in this case.

The central focus here will be the contention of market manipulation. While
there are contractual agreements central to this arbitration, the handling of the
relationship between Heka and Circle Internet during the term of the contract,
factually, is very important. There is the need to factually assess the administration
of the agreement undertaken by Respondents in first reducing and then
terminating the engagement of Heka while the contracts were in force. Did
Respondent engage in the correct action or overreaction is the gist of the
contentions developed in the papers submitted to date? However, this Arbitrator is
not able to properly assess these actions in this case dealing with these contracts

without the further presentation of relevant evidence at a full hearing.

If the contention that Claimant engaged in improper market manipulations
instead of simple arbitrage is found, the Respondent may very well sustain its

position in the arbitration under the relevant agreements. However, the Arbitrator

11
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cannot resolve the issue of market manipulation simply by reading pages of

documents in this Rule 18 motion.

In this case, the parties will need to establish the legal distinction between
market manipulation and arbitrage. Each side has repeated the words of Judge
Posner in Sullivan & Long Inc. v. Scattered Corp., 47 F.3d 857 (7th.Cir. 1995)

(Scattered Corp.):

The name for what Scattered did is not market manipulation but
arbitrage. Arbitrageurs are traders who identify and eliminate disparities between
price and value, or as in this case, between price and tomorrow’s price where the
difference cannot be attributed to any prospective change in value. . . By doing this,
arbitrageurs promote the convergence of market and economic values that we
suggested was the central objective of securities regulation. Consider a case in
which the identical stock is selling for different prices on two exchanges at the same
time. Since the value is the same, the prices should be the same. By buying stock
on the exchange where the price is lower and reselling it on the other exchange, the
arbitrageur brings about a convergence of price with value. . . . Scattered played the
arbitrageur’s role in trying to equate the prices of these two nearly identical goods.
Arbitrage is not market manipulation. The opposite of a practice that creates
artificial prices, it eliminates artificial price differences.” Scattered Corp. at 862

The rationale of Judge Posner’s comments is just as viable in the setting of
our case and cryptocurrencies like USDC and USDT, as it was with stocks traded in
the markets. In another case on market manipulation, the Third Circuit noted:
“The gravamen of manipulation is deception of investors into believing that prices
at which they purchase and sell securities [and cryptocurrencies] are determined by
the interplay of supply and demand, not rigged by manipulator. In that vein, courts
must distinguish between legitimate trading strategies intended to anticipate and

respond to prevailing market forces and those designed to manipulate prices and

12
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deceive purchasers and sellers.” GFL Advantage Fund LTD v. Colkitt, 272 F.3d

189, 205 (3d.Cir. 2001).

To the Arbitrator, any analysis of the line between market manipulation and
appropriate arbitrage behavior in light of our record, requires the evaluation of the
Intentions and perceptions of critical witnesses, some already deposed, and the
“live” assessment of their credibility. For example, the Arbitrator has considered
the statements of certain witnesses presented in this record. In reviewing the
testimony of only Respondent’s employees, there is sufficient evidence to deny the
Rule 18 motion based on the factual record they provide. During a single period of

May 4-11, 2023 (seven days), particular Circle employees stated the following:

1. Kash Razzaghi. “My point is that this is a manufactured arb not a market
driven one. It’s manufactured by Tether by eliminating their usual fees.”
(stated on May 5, 2023, Respondent (R) Ex. 38).

2. Kash Razzaghi. “My perspective is that Tether is encouraging the arb by
waiving their fees for you. [comments to Heka personnel]. May 7, 2023, R
Ex. 17).

3. Cole Carpenter. “At that point, if the arb doesn’t close with Fabio’s volume
then I think we can legitimately shut off his access because we can clearly
say there’s something unnatural occurring here and he’s the sole

beneficiary in a rigged market.” (May 9, 2023, R Ex. 42.)

13



Case 1:26-cv-13095-MJJ  Document 9-1  Filed 07/14/26  Page 15 of 23

4. Kash Razzaghi. “Frontini’s job (Heka) is to find inefficiencies in the
market and that is what he optimizes for.” (May 8, 2023, Claimant (C)
Ex. 42)

5. David Norton to Frontini. “I understand the trade you are doing and the
fact is that momentum/demand is in favor of USDT given a variety of
micro factors. I know your principal strategy is arbitrage, hence you are
exploiting the trade. If you aren’t doing it, someone else will.” (May 9,
2023, Ex. 69).

6. David Norton to Respondent’s employees. “I know it’s not popular but
Fabio’s trades make rational sense to me. . . If for whatever reason we cut
him off or restrict him, one of two things will happen. Either someone else
will step in burning either directly through us or via Coinbase. . . or the

arb will widen, as it did this weekend.” (May 8, 2023, C Ex. 42.).

These remarks at the very least indicate a range of opinions among Respondent’s
employees and suggest the theory of improper market manipulation against
Claimant is not a consistent view even among the key personnel of Respondent.
Credibility necessarily comes into play and an evaluation of relevant witnesses is

apparent.

Add to these remarks above, the contention of unethical behavior suggested
in Respondent’s pleadings attributed to Claimant’s arbitrage tactics is in conflict
with the pending record. After all, arbitrage as noted by Judge Posner does not

necessarily amount to improper market manipulation. We have the remarks of

14
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Helen McCarthy of Respondent regarding Claimants. “Heka knows compliance, as
Frontini does things by the book.” (C Ex. 13, March 8, 2023), and David Norton,
stating that Heka was “clean”, and that Norton did not know on what basis Circle
Internet should be restricting them [Heka].” (C Ex. 73, April 13, 2023). The record
leaves unanswered at this juncture whether any rational fact finder would be
precluded from siding with Claimant at the summary judgment stage of this case.

Cerebus Intern. Ltd v. Apollo Management LP, 794 A.2d at 1149-50.

It 1s true that this is a breach of contract case. Here, both sides agree that the
MSA applies to their relationship. We also have the argument of Respondents the
UA and USDC Terms also apply with full force while Claimant contends those two
contracts are trumped in part by the language of the MSA. Naturally, based on the
record here, there is a factual dispute regarding the impact of the MSA on
contractual rights under the UA and USDC in this litigation. Each side has
presented arguments in the papers representing their understanding under the
several agreements and the full application of these agreements is factually

disputed.

To Respondents, the MSA adopts the UA in relevant part. This includes
Sections 15 and 16 of the UA along with Section 17 of the USDC. (See R Exhibits 8
and 10). Section 15 of the UA identifies “Transaction Limits” and expressly states
“Circle reserves the right to change the deposit, withdrawal, storage, transfer, and
velocity limits on your Circle Account as we deem necessary. We may establish

individual or aggregate transaction limits on size or number of deposits,

15
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withdrawals. . . you may initiate using your Circle Account..” Section 16 of the UA
states in relevant part: “We reserve the right to change, suspend, or discontinue any
aspect of the Services or the Platform at any time. . . without notice and without
liability. We may, in our sole discretion, delay any transaction if we believe that
such transaction is suspicious, may involve fraud or misconduct, violates applicable
laws. . .or violates any term of this Agreement.” These terms indicate substantial
deference to the exercise of the UA and related agreements in a consumer

relationship with Respondents.

On the other hand, Claimants rely exclusively, it seems, on MSA. To
Claimants, the MSA is an agreement for Respondent to provide Services to
Claimant including the minting and redeeming of USDC. (C Exhibit 1 MSA at §§ 2,
3(a)). Respondent may only “refuse, limit, suspend or terminate” Heka services
under particular circumstances, and that Heka may not engage in conduct that
violates an “Acceptable Use,” (MSA § 2(a)). Finally, to Claimants, while the MSA
does incorporate the UA and other agreements, the MSA controls when there is
inconsistency with these other agreements such as the UA and USDC, and

Claimants believe it is controlling here. (MSA § 2(b)).

Each side points to contract language that it relies on for their position.
Interpretation based on witness testimony seems relevant to resolve the contention.
The intent of the parties when they agreed to the terms not only of the UA but also
the MSA at the time of formation will be fully considered by the fact finder,

therefore. Under Delaware law, when determining the scope of a contractual

16
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obligation, the courts aim to effectuate the intent of the parties by interpreting the
contract or contracts according to the plain, ordinary meaning, and giving effect to
all the provisions. Trifecta Multimedia Holdings Inc. v. WCG Clinical Services LLC
318 A.3d 450 (2024). If a breach occurs, the non-breaching party may seek
remedies, including damages or specific performance, depending on the terms of the
contract and the nature of the breach. Wagner v. BRP Group Inc., 316 A.3d 826

(2024).

Under Delaware law, the fact finder examines the written contract in issue to
determine the intent of the parties and scope of the contractual obligations. The
objective theory of contracts---how an objective third party would understand the
meaning of the agreement---is the evaluative standard. Salamone v. Gorman, 106
A.3d 354, 368 (2014), JER Hudson GP XXI LLC v. DLE Investors LP, 275 A.3d 755
(2022). However, if there is ambiguity or if each side submits arguably reasonable
contentions regarding the meaning of the language in a contract, Delaware courts
do consider extrinsic evidence to determine the party’s intent. United Rentals, Inc.
v. RAM Holdings, Inc. 937 A.2d 810, 835-836 (2007). However, the introduction of
extrinsic evidence still must be considered primarily from the standpoint of the

objective theory of contracts. Id.

Relying on these guidelines of contract interpretation, the Arbitrator at this
stage understands the importance of the MSA in this case and also fully appreciates
the argument regarding the application of the UA argued by Respondents.

However, there is a factual issue, based Claimant’s contention regarding the

17
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language in the MSA stating “if any provision contained in this Agreement [the
MSA] is in conflict with or inconsistent with, any provision in any of the foregoing
agreements or policies, the related provision contained in this Agreement shall

govern and control.” (MSA § 2(b)).

The Claimants also advance the argument that if the contract is ambiguous
or susceptible to alternative interpretations, the courts apply the doctrine of contra
proferentem and interpret the contract against the drafting party. This principle
ensures that any ambiguity in the written contract may be construed in favor of the
non-drafting party, thereby placing the burden of clarity on the party that drafted
the contract. Kuhn Const. Co. v. Diamond State Port Corp. , 990 A.2d 393, 397

(2010); Osborn ex rel. Osborn v. Kemp, 991 A.2d 1153, 1160 (2010).

Regarding the ICGFFD claim, asserted by Claimants, under Delaware law,
the implied covenant is a limited and extraordinary legal remedy. Glaxo Grp. Ltd.
v. DRIT LP 248 A.3d 911, 919 (2021). The implied covenant of good faith and fair
dealing is a remedy that ensures the parties do not act in a way that frustrates the
overarching purpose of the contract by taking advantage of their position to
implement the agreement’s terms. Winshall v. Viacom Intern. Inc. , 55 A.3d 629,
636 (2011). Importantly, the covenant is invoked to protect the spirit of the
agreement and prevent underhanded tactics that deny the other party the benefits
of the bargain. Kelly v. McKesson HBOC Inc. , 2002 WL 88939 at 10 (Del. Jan, 17,
2002). As was stated by the Delaware Supreme Court: “An implied covenant claim. .

. looks to the past. It is not a free-floating duty unattached to the underlying legal

18
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documents. It does not ask what duty the law should impose on the parties given
their relationship at the time of the wrong, but rather what the parties would have
agreed to themselves had they considered the issue in their original bargaining
positions at the time of the contracting. ‘Fair dealing’ is not akin to the fair process
component of entire fairness, 1.e. whether the fiduciary acted fairly when engaging
in the challenged transaction as measured by duties of loyalty and care whose
contours are mapped out by Delaware precedents. It is rather a commitment to deal
‘fairly’ in the sense of consistency with the terms of the parties’ agreement and its
purpose. Likewise, ‘good faith’ does not envision loyalty to the contractual
counterparty, but rather faithfulness to the scope, purpose, and terms of the parties’
contract. Both necessarily turn on the contract itself and what the parties would

have agreed upon had the issue arisen when they were bargaining originally. ..

Gerber v. Enterprise Products Holdings, LLC , 67 A.3d 400, 418-419 (2013).

The covenant fills in the gaps of the contract. As indicated in the above cited
cases, the issue of concern is review of the contractual relationship created at the
outset by Respondents and their customer, an arbitrage like Heka. In certain ways,
the evaluation of the covenant looks to the conduct of the customer who happens to
be a major arbitrageur. The Arbitrator assesses what are the two parties’
contractual expectations and concerns under the MSA and also the incorporated UA

and USDC. We need a full hearing on this.
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The Arbitrator denies both sides Rule 18 motions for summary judgment
dealing with the breach of contract and the Claimants’ implied covenant of good

faith and fair dealing.

Claimants’ Claim for Declaratory Relief.

Regarding the issue of declaratory relief Claimant seeks, the Arbitrator notes
there is no obligation for Respondents to enter into a new contract with Claimants
after the MSA has expired. There appears no legal authority obligating them to do
so. The MSA at Section 9(a) states “The Term of this Agreement shall commence on
the effective Date and, unless earlier terminated in accordance with this Section 9,
continue until the end of the Initial Term. ... The Parties agree that, except as
otherwise set forth herein, Circle shall not be obligated to perform any Services
after the expiration of the Term of this Agreement.” The MSA was agreed upon by
the two parties in March 2023. The relationship was suspended by Respondents on
December 1, 2023. If the MSA was not renewed, as Respondent had the right to do,
the MSA would now be without legal consequence since they would not renew the
contract. It would seem the MSA would have no validity if not renewed. The
Arbitrator does not perceive another outcome in light of this nonrenewal. The
Arbitrator is unable to rewrite a contract in light of hostility by a party. “It is
axiomatic that courts cannot rewrite contracts or supply omitted provisions. Do so
does not respect the parties’ freedom of contract.” Murfey v. WHC Ventures, LLC,

236 A.3d 337, 350 (2020).
20
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The Arbitrator therefore sustains the Respondent’s Rule 18 motion dealing

with Claimant’s assertion of Declaratory Relief.

Claimants’ Cause of Action pursuant to the Deceptive Trade Practices.

The claim of Claimants for relief under the Delaware Deceptive Trade
Practices Act is defective because Claimant is clearly a customer of Respondent in
this contract. Under the contract, as a customer of Respondent, the Claimant lacks
standing because the two parties do not enjoy a horizontal relationship here. They
are vertical as parties and standing is lacking under this statutory scheme. See
Grand Ventures Inc. v. Whaley, 632 A2d. 63, 70 (Del 1993); Strong v. Wells Fargo
Bank, 2012 WL 6961995 at 2 (Del. Super .Ct. Nov. 30, 2012). Also, if Claimants are
relying on representations outside the four corners of the MSA, they cannot use
these statements to alter a contract provision supporting their horizontal
contractual relationship. Chapter 7 Tr. Constantino Flores v. Strauss Water Ltd.,

2016 WL 5243950 at 9 (Del. Ch. Sept. 22, 2016).

The Arbitrator therefore sustains Respondents Rule 18 motion dealing with

Claimant’s Delaware Deceptive Trade Practices claim.

CONCLUSION

The Arbitrator anticipates the arbitration hearing will involve a proceeding

where the witnesses explain their understanding of the key contracts involved in
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this case. After all, what remains now is a focus on the written agreements
relevant to the dispute. The context of these contracts will be provided by
testimony that is examined and then cross-examined. We will discuss the process of

the arbitration hearing itself during the next conference call later this month.3

DATE: April 14, 2025
Ggg\'{«r ,J, /’fg @m

Hon. Robert L. Dondero (Ret.) Arbitrator

3 Both Claimants and Respondents submitted additional information on their respective positions
after the briefing of this case was submitted. The Arbitrator did not consider these materials in this
ruling here. It is up to the attorneys whether to use these documents in their arbitration itself.
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FINAL AWARD

THE UNDERSIGNED ARBITRATOR, having been designated in accordance
primarily with Section 17 of the Master Services Agreement (MSA),'with Section 26
of the User Agreement dealing with Arbitration, dated on or about January 3, 2022,

and having examined the submissions, proof and allegations of the parties, find,

conclude and issue this Final Award as follows:

The factual findings that follow are necessary to the Award. They are derived
from admissions in the pleadings and the testimony and evidentiary exhibits
presented at the hearing. To the extent that these findings differ from any party’s
position, that is the result of determination by the Arbitrator as to credibility and
relevance, burden of proof considerations, legal principles, and the weighing of

evidence, both oral and written.

INTRODUCTION.

This arbitration deals with the right of the Respondent Circle Internet to engage in its
business purpose based on a series of contracts agreed upon by Respondent and Claimant Heka

Funds at arm’s length and with each enjoying a sophisticated status as commercial parties.

STATEMENT OF FACTS

1 While the MSA is considered by the parties as the controlling document dealing with arbitration of
this matter, there is additional reference to arbitration in another contract relevant to this action.
That would be the User Agreement signed by the parties prior in time to the MSA. The reference in
the User Agreement to arbitration is found in Section 26 of the User Agreement.

2
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The Business Model Known as Circle Internet.

The Respondent in this arbitration is Circle Internet Financial LLC. It is a company that
issues USDC, a stablecoin used for payments, trading, and other financial services. Transcript (Tr.)
269:1-21; 270:25-271:23 (Razzaghi). All USDC in circulation is backed one-for-one by U.S.
dollars and other highly liquid assets. Tr 280:6-12 (Razzaghi). Circle accounts are only available
to institutions approved by Circle; these institutions can use their accounts (all made without
charge) to convert U.S. dollars into USDC, called minting, with a value of $1 United States dollar)
(USD) for 1 USDC. They call also redeem or “burn” USDC with Circle at the same value. Tr.
273:24-274:3 (Razzaghi). Access to USDC is not limited to customers approved by Circle; our
Claimant Heka Funds had the business option to buy and sell USDC through secondary markets
on cryptocurrency exchanges like Binance and Coinbase. Tr. 271:2-7 (Razzaghi). Heka continued

after the events in this arbitration to trade in USDC on the same secondary market.

Since Circle was the issuer of USDC it had a primary duty to ensure the trust in the
ecosystem of USDC for all customers who held USDC. Tr. 272:16-273:3 (Razzaghi). Razzaghi’s
understanding of the role of Circle was important due to his position as the Chief Business Ofticer
of Circle. To him, the USDC “ecosystem” was a critical notion that Respondent sought to
positively maintain for the businesses and customers that used the product, USDC, in trading and
monetary activity. Tr 272:2-15 (Razzaghi). The Chief Business Officer and several other
witnesses presented by Respondents viewed this USDC ecosystem as a force beyond Circle alone
and encompassing USDC as a product where Respondents had a caretaker role to guarantee the
integrity of USDC as an asset that could be trusted by its users. The commercial security of
USDC was a critical feature of Circle’s global operations along with its status as a trusted product.

Tr. 272”12-273:3 (Razzaghi).
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The integrity of this ecosystem under Razzaghi was central to the business model. Circle
was a “regulatory-first” company. Tr. 270:15-18; 273:17-274:8 (Razzaghi). Carpenter testified
that to Circle, regulatory compliance was intrinsic to everything Respondent did. (Tr. 498:16-22).
Norton echoed this business model when he noted Circle was a “very conservative company,” that
stressed a strict approach to its regulatory requirements. Tr. 591:1-16. During the hearing, the
witnesses identified several agencies Circle had regulatory obligations with including the U.S.
Treasury Department’s Financial Crimes Enforcement Network (“FinCEN”), the New York
Department of Financial Services, along with other state money transmitter licensing agencies, the
Monetary Authority of Singapore, European Union regulators that supervise the Markets in
Crypto-Assets Regulation (“MiCA”) and others. Tr. 339:12-340:8; 342:22-24 (Razzaghi); Ex. 43

at Bates 551 (Section 39).

Anti-money laundering programs and know-your-customer duties were part of the
regulatory functioning of the Respondent’s ecosystem intending to satisfy its licensing standards.
Tr. 276:7-10; 278:9-279:7 (Razzaghi). To the management of Circle, the regulators imposed
important obligations on Respondent to maintain standards that worked to determine whom Circle
partnered with directly. Tr. 276:7-278:6 (Razzaghi). The compliance standards at Circle secured

the Respondents’ commitment to a proper corporate ecosystem for users of USDC.

Securing the Circle USDC ecosystem by regulatory compliance with current as well as
future customers at Circle was a corporate obligation. Tr. 274:9-275:2; 355:8-10; 442:21-443:6
(Razzaghi). Regulatory compliance and the resulting integrity it authored to Circle was deemed
by Cole Carpenter as a central part of his duties; he had direct customer relationships as he relied
on Circle’s position as a business model focusing on high standards in the USDC arena. Tr. 498:2-

10. Included in this highly professional relationship at Circle was the understanding that Circle’s

4



Case 1:26-cv-13095-MJJ  Document 9-2  Filed 07/14/26  Page 6 of 55

customers also would provide correct information consistent with what Circle expected of its own
employees in dealing with their clients. Tr. 274:12-24; 341:3-342:17 (Razzaghi). Naturally, these
standards fostered by Circle and expected reciprocally from its customers could have negative
effect on the advancement of the Circle business model. Circle’s emphasis on regulatory
compliance could jeopardize certain business relationships with various traders in the crypto
world. Circle realized its high standards resulted in the consequence that less than 10 percent of
commercial account applicants were allowed to realize a Circle USDC account directly with the
company. Tr. 275:11-20; 282:24-283:9 (Razzaghi). Circle refused to accept or continue to engage
with clients who did not pass the compliance requirements or follow the obligations of

Respondent’s User Agreement. Tr. 274:12-24; 281:22-282:1; 282:24-283:9 (Razzaghi).

The Circle Internet User Agreement.

In order for a client or customer to open an account with Respondent and become directly
associated with Circle, the customer had to apply for an account known as a User Agreement,
agreeing to the specific terms and conditions in that contract. Tr. 500:1-7 (Carpenter). Since
Circle is a financial services company, the User Agreement had sections that gave Respondent
substantial authority to undertake action Circle considered necessary. One key provision in the
User Agreement, applicable to Claimant as well as any other entity that signed the contract, was
Section 15. This provision gave Respondent the right to place minting and redeeming limits on
any Circle account unilaterally. Section 15 of the User Agreement stated: “Circle reserves the right
to change the deposit, withdrawal, storage, transfer, and velocity limits on your Circle Account as
we deem necessary . We may establish individual or aggregate transaction limits on the size or
number of deposits, withdrawals, transfers or other transactions that you initiate using your Circle

Account during any specified time period.” Ex. 43 at CIRCLE Bates 545 (Sec.15); Tr. 284:2-
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285:9 (Razzaghi). The purpose of Section 15 was to recognize the right of Circle to limit
redeeming and minting financial activity by its customers so that Respondent would satisfy its
regulatory obligations and also have sufficient liquidity to process financial transactions with

Circle’s banking partners. Tr. 285:10-25 (Razzaghi); 504: 15-505:1 (Carpenter.).

Minting and redeeming limitations were reflected in all customer accounts at Respondent.
During the course of the relationship under the User Agreement, Circle could reduce those limits.
Tr 284:2-4; 339:4-7; 348:9-25 (Razzaghi); 503:24-504:1, 505:19-508:2 (Carpenter); 593:22-24,
594:18-595:10 (Norton). This authority was not really challenged during the arbitration.
Respondent had this authority and could exercise it for a variety of business reasons such as
suspected improper activity or concerns the customer’s business activity was not compatible with
the business practices the customer represented to Respondent. Tr 503:24-504:14, 505:19-506:6
(Carpenter); 594:18-595:10 (Norton). Norton considered such restrictions to be an appropriate
and contractual right at Circle. This transparency of the account status was visible to all
customers---they simply had to log into their business account to review the status. Tr. 505:13-18

(Carpenter), 207:17-19 (Frontini).

This User Agreement had other provisions agreed to by each party, including Claimant,
which were necessary for Respondent to conduct its business and satisfy perceived regulatory
obligations. Tr. 295:2-22 (Razzaghi). In Section 16 of the User Agreement, Respondent had the
authority to change or discontinue services without giving notice to the client. Section 16 stated:
“Subject to Section 17 of the USDC Terms, Section 16 of the Bridged USDC Terms, and Section
17 of the Euro Coin Terms. . . we reserve the right to change, suspend, or discontinue any aspect
of the Services or the Platform at any time, including hours of operation or availability of any

feature, without notice and without liability. We may, in our sole discretion, delay any transaction

6
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if we believe that such transaction is suspicious, may involve fraud or misconduct, violate
applicable laws or payment network or ACH rules, or violate any term of this Agreement.” Ex 43
at CIRCLE Bates 545. Section 20 of the User Agreement barred a variety of conduct, including
“market manipulation or other forms of market-based fraud or deceit,” and places customers on
notice that Circle monitors for this behavior, as Respondent’s regulators want this activity
prohibited on the Circle platform.” Tr. 288:12-289:20 (Razzaghi); Ex. 43 at CIRCLE Bates 545-

46.

The User Agreement also contained provisions to guarantee customers provide complete
and accurate information due to Circle’s reliance on the information provided by its customers to
satisfy the compliance obligations dealing with laundering and “know-your customer” obligations.
Tr. 341:3-342:21 (Razzaghi). Customers agreed under the terms of the User Agreement to provide
additional information Respondent asked for to identify money laundering, fraud, and other
financial crimes. Ex. 43 at CIRCLE Bates 539 (Section 1). During the onboarding process, Circle
asked its customers about the beneficial owners of the company because these owners can be the
source of funds that might be used to convert dollars into USDC. Tr. 283:10-284:1 (Razzaghi).
Respondents’ customers were asked to “warrant that all information provided to Circle in the User
Agreement is true and accurate; it does not serve to mislead in any respect.” (emphasis added). Ex.
43 at CIRCLE Bates 540 (Section 1); Tr 502:5-15 (Carpenter) (need accurate information for

regulators and banking partners.).

The Heka User Agreement Contract with Circle.



Case 1:26-cv-13095-MJJ  Document 9-2  Filed 07/14/26 Page 9 of 55

Heka agreed to a contract, the User Agreement, with Circle in January 2022. This was a
free Circle account for Claimant to use by its Elysium Global Arbitrage Fund (Elysium). Tr. 194:
18-195:11 (Frontini); Ex 231 at CIRCLE Bates 3627). This exhibit identified Elysium under the
DBA name of Heka. As a new account, Claimant engaged in the opening of the contracting
process and provided information to Respondent concerning the nature of its business, Claimant’s
intentions doing business with Circle by opening the account, and information about its

ownership. Ex. 231; Ex 234.

Hindsight indicated that Claimant did not fully disclose important information regarding its
business structure. Claimant disclosed a single Heka investor, a person named Simon Grima. Tr
199:1-200:1 (Frontini); Ex. 231 at CIRCLE Bates 3628. However, Claimant omitted disclosure of
the specific investors in the Elysium sub-fund who were actually providing the needed capital that
Claimant would use to mint and also redeem USDC through the particular and relevant account
Claimant was opening. Tr. 199:1-200:21 (Frontini). It is difficult to characterize this disclosure
omission as a mere oversight by Claimant since it was using the account for Elysium s use. In fact,
Elysium was identified as the business name of Heka in any application materials that were
submitted during the application process and the initiation of the User Agreement. Tr. 197: 3-18
(Frontini); Tr. 443:7-19 (Razzaghi); Ex 231 at CIRCLE Bates 3627. To this Arbitrator, this
omission was intended to avoid the disclosure of Tether’s role in Elysium. At the time of signing
the User Agreement, Heka knew that Tether, as a key backer of Circle’s main competitor---the
sponsor of USDT---and primary super investor in Elysium, would trigger bells and whistles of
concern to Circle. Tr. 347:2-8 (Razzaghi); Tr. 200:2-21 (Frontini). In fact, Razzaghi testified that
if Respondent knew of the Elysium-Heka-Tether relationship in January 2022 when the User

Agreement was signed, it would not have allowed Heka to open an account with Circle. This
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business stance by Circle was based on the Respondents’ concern regarding Tether’s position in
the cryptocurrency industry and the obvious competitive stance Tether posed with Circle. Tr. 346:

14-348: 8 (Razzaghi).

Importantly for our analysis of the legal issues in this case is the testimony from
Claimants’ witnesses that the User Agreement was reviewed by its leadership before the contract
was signed. Tr. 201:11-18 (Frontini). Frontini was the founder of Heka, its leader, and he knew
that Claimant would be responsible to adhere to the terms of the User Agreement as any Circle
customer would be once the pact was signed. The terms of the Agreement explicitly stated that
Circle enjoyed the right to evaluate the activity of the contracting parties for improper conduct,
especially behavior dealing with the participation in the Respondents’ ecosystem and the vending
of USDC. Tr. 201:15-18, 204: 20-205:20 (Frontini). Frontini confirmed he understood that
Respondent had the right to create limits on any account including Heka’s and testified this right
of Circle was very common in the industry. Tr. 206: 11-24; 207: 9-16; 208:3-5; 210: 5-15
(Frontini). In fact, the record in this arbitration manifested Heka did not complain about having to
seek assent from Respondent for any changes in Heka trade limits, a contractual arrangement
compatible with usual market practice. Tr. 209: 13-22; 210: 16-19 (Frontini). Our record clearly
established that at all times Claimant had an account with Circle there were limits on Heka’s
ability to trade USDC with Respondent, which were stated regularly in the Heka accounts. Tr

207: 9-19 (Frontini).

Heka Agrees to the Second Contract with Circle, the Master Services Agreement.
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With the record reflecting a substantial business relationship between Heka and Circle
through the period of 2022 into 2023 under the established User Agreement, Circle offered Heka
the opportunity in March 2023 to establish an improved banking service with Respondent. Heka
was offered an opportunity to facilitate its redemption and minting of USDC with Circle. Tr 87:3-
88:22 (Frontini). This banking service employed the Customers Bank of Circle through Circle’s
application programming interface (API). Tr. 214:15-215:25 (Frontini). This API permitted Heka
to access its Circle accounts and the Customers Bank without having to log in through the
Respondents’ website. Tr 215: 6-18; 217: 15-218: 18 (Frontini); Tr. 509:13-510:15 (Carpenter).
Importantly, the Master Services Agreement (MSA) did not change the provisions dealing with
trade behavior and proprieties of Heka in its direct relationship with Respondent; it did not take
away the rights ensured to Circle under the existing User Agreement that became central to this
arbitration as the case developed. It was correct that the MSA and use of API as with other
services Respondent provided to Heka were free. According to the testimony of Circle
representatives, the MSA was primarily a software license. Tr 299:10-16, (Razzaghi), 546: 14-22

(Carpenter).

Carpenter sent Frontini the necessary documentation for the MSA upon request from
Frontini. Tr. 509:1-510:2; 544:16-545:8 (Carpenter); Ex. 17 at HEKA Bates 8400-8401. Once
Frontini, the head of Claimant, received the MSA from Carpenter, he signed the document within
two minutes according to his testimony! Tr. 216:9-217:14 (Frontini) Ex 17 at HEKA Bates 8401.
Prior to signing the MSA Frontini affirmed he had no discussion with Circle leadership regarding
trade limits to Heka’s activity before the MSA was in fact signed by Claimants. This record
clearly established that Frontini understood any limitations under the User Agreement imposed on

Heka dealing with minting and redemption would still be in place. Tr. 217:15-18; 217: 23-218:18

10
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(Frontini). Indeed, this Arbitrator asked Frontini during his testimony whether he understood that
the User Agreement would remain in “full force and effect” after he signed the MSA, he
confirmed he believed this would remain the case. In fact, he acknowledged he recalled a specific
clause in the MSA confirming the continued application of the User Agreement. (Tr. 218:9-18)

Frontini.

The record in this arbitration made clear the MSA was not intended to alter Respondents’
right to place limits on any trades of Heka’s account. Tr 216:25-218:21 (Frontini); 292:21-293:10
(Razzaghi); 510:3-11 (Carpenter). In an email introduced in evidence, Frontini confirmed the
MSA specifically allowed Heka to only mint or redeem USDC consistent with the terms of
Respondents’ User Agreement. “Customer may purchase any Circle Coin pursuant to the ferms of
the Circle User Agreement and deposit such Circle Coin into its Circle Account. Customer may
also redeem any Circle Coin pursuant to the terms of the Circle User Agreement.” (emphasis
added). Ex 75 at CIRCLE Bates 1811 (Section 3(a)(i). Razzaghi confirmed Circle would not have
signed the MSA if this contract precluded Circle from its right to maintain limits on the Heka

account. Tr.292:21-293:10 (Razzaghi).

With the signing of the MSA, Circle enjoyed the continued validity of the User Agreement
expressly confirmed within the language of the MSA, as indicated above. The MSA also allowed
Circle to terminate or suspend its professional services to the customer. Section 2(d)(1) of the MSA
gave Circle the right to “refuse, limit, condition, or suspend any Transactions or portion of the
Services that Circle believes (a) may violate this Agreement, any Legal Requirement, or other
agreements Customer may have with Circle [such as the User Agreement], or (b) expose
Customer, Circle or others to risks unacceptable to Circle.” (emphasis added). Ex. 75 at CIRCLE

Bates 1811. Under Section 9(c) of the MSA Circle was also allowed to suspend services under the

11
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MSA for various reasons. Such suspensions would be without prejudice to any other rights or
remedies. This exercise could be taken if Circle “determines in its sole discretion that a customer
is engaged in an activity that causes a significant risk of reputational harm to Circle” or if Circle
“reasonably believes that a Transaction, this Agreement or the performance of it, or Customer’s
activities may be contrary to the Legal Requirements or Sanctions.” Ex 75 at CIRCLE Bates
1814-1815. Circle enjoyed this termination right if “Circle determines, in its sole discretion, that
the customer is engaged in an activity that causes a significant risk of reputational harm to Circle.
.. (emphasis added). These were rights reserved by Circle under the MSA; with the
understanding they were unilateral as presented in both the User agreement and MSA agreement.
At no time during the critical period of the case did Claimants challenge these unilateral and
express rights of Respondent. To Circle, it was important to the Chief Business Officer Razzaghi
that Circle enjoyed such authority to permit it to act against any customer whose business behavior
did not correspond to the customer’s representations to Respondents or that may be upsetting the

USDC ecosystem. Tr. 298:14-299:9 (Razzaghi).

It is also true that the MSA set limitations on damages. The MSA barred punitive and
special damages including lost profits generally. Ex 75 at CIRCLE Bates 1819. See also Section
15(f) of the MSA capping damages. These limits according to Razzaghi made sense since
Respondent was allowing Heka access to Circle’s services for free. At no time did Heka pay
Circle anything for the opening of any account, the minting or redeeming of USDC, or to enjoy

access to the API features of Circle. Tr. 279:22-2805; 299: 10-20 (Razzaghi).

Heka Trading Behavior during 2023 with USDC and Circle

12
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In 2023, soon after Heka signed off on the MSA, a financial crisis did take place in and
around March of that year. Tr. 305:20-22 (Razzaghi). One of the banks Circle had placed its
reserves for USDC transactions, Silicon Valley Bank, was placed into receivership. This caused
the price of USDC to drop, a feature known as “de-pegging” USDC. Tr. 306:1-20 (Razzaghi);
510:19-511:10 (Carpenter). In this context, de-pegging presented an attractive arbitrage situation
against the interests of USDC for arbitrage traders like Claimant who were able to buy USDC on
the secondary marketplace for less than a dollar and then redeem it at Circle for a dollar. Tr.

511:20-512:1 (Carpenter).

Circle saw this March event as something traders would attempt to capitalize on, adverse
to the interests of Circle. Tr. 600:17-25 (Norton). The level of redemptions that did occur
generally were seen as indicators that Respondent had the partners in place to facilitate the
redemption expected generally of its USDC obligations. This reality was good for market
confidence. Tr. 512:16-513:13 (Carpenter). Trade activity did increase the price of USDC on
secondary markets and the spread became narrow. Tr. 512:2-6 (Carpenter). Eventually, the spread
became sufficiently narrow so that the attraction of USDC to exchange became no longer the
concern it had been and traders halted their redemption behavior. Tr. 513:17-514:12 (Carpenter);

601:18-602:6 (Norton).

Of course, during this same period, Heka continued to engage in arbitrage, redeeming
substantial volumes of USDC with Circle. Tr. 514: 3-516:3 (Carpenter). To the leadership of
Respondents, the Heka trades presented an anomaly since it was not compatible with the market
behavior of other traders. Tr 307:24-308:4, 381:5-7 (Razzaghi), Tr 514:7-21 (Carpenter), 602: 7-
24 (Norton). The witnesses for Circle at the hearing expressed concern that Heka was engaging in

behavior other players saw little value in profiting from, and these other traders confirmed this
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suspicion. Tr. 515:16-516:3 (Carpenter); Tr. 602:17-22 (Norton). Market players pondered what
the economic basis for the Heka trades of USDC was since Claimant was tying up large amounts
of capital for a trade that generated little profit. Tr. 605:3-606:19 (Norton); Ex 83 at CIRCLE

Bates 2756; Ex 81 at CIRCLE Bates 2740; Ex 82 at CIRCLE Bates 2751.

Acting to reconcile this issue with its contractual partner, Circle engaged in numerous
emails with Heka dealing with their trade philosophy reflected in the behavior. Tr. 514:22-516:3
(Carpenter). As Carpenter testified, it is not uncommon for Circle to reach out to its contract
partners for an understanding of particular trades. Tr. 529:10-530:1(Carpenter). Carpenter was
told that Heka saw a favorable arbitrage situation present with USDC continuing to trade on
market exchanges for less than $1. Tr. 516:7-9 (Carpenter). However, Respondent did not see this
approach with other traders. In fact, the consensus Circle learned from other traders was that the
risk and expense of trading on such a small volume was not attractive. Tr. 605:3-19 (Norton).
Norton wondered whether Heka had a secret approach other traders did not know about. Tr.

603:8-14 (Norton).

Circle’s Investigation Into the Trading Stance of Heka.

After considering the trade activity of Claimant compared to other trading entities in the
cryptocurrency market, Respondents determined Heka had a relationship with Tether, Circle’s key
competitor in cryptocurrency that was apparently unique. Tether waived the fees it charged for
minting USDT when Heka was involved. Tr. 308: 5-24 (Razzaghi), 523: 23-254:24 (Carpenter);
613: 15-614:10 (Norton). Circle further learned that other traders or Circle customers were not
obtaining from Tether the same concessions Heka was receiving from Tether, even though Heka
argued others were treated likewise. Tr. 524: 3-10, 525:15-19 (Carpenter), Tr. 617:16-618:9

(Norton), Ex 91 at CIRCLE Bates 5032; Ex 94 at CIRCLE Bates 5033. The professionals at
14
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Circle felt this Tether fee waiver was allowing Heka to enjoy an “unnatural” arbitrage status alone
in this marketplace. Tr. 314:3-22; 319:17-320:8 (Razzaghi), 524:11-525:4, 530:2-25 (Carpenter),
Ex 90 at CIRCLE Bates 2792 (this was a manufactured arb and not a market triggered one); Ex
104 at CIRCLE Bates 2863. Norton called this situation a “red flag.” Tr. 614:2-615:16. Indeed,
the inquiry disclosed that Heka started to enjoy the fee-waiver relationship with Tether waiving
mint fees in March 2023 as an aftermath of the discussed banking crisis. Again, this was at a time
when USDT was in demand and there was no need for any incentives provided to mint USDT. Tr.

221:19-23 (Frontini); Tr. 637:1-638: 22 (Norton.).

The level of investment Tether provided with the market trade activity of Heka that was not
disclosed to Circle was substantial. The Tether investment in Elysium Global Fund as of April 28,
2023, was a cumulative balance of shares equaling $500,198,907.52 and the number on May 31,
2023, was $504,634,203.28. Ex. 227; Tr 186:6-9 (Frontini); Tr. 347:2-5 (Razzaghi); 537:25-538:7
(Carpenter). Beyond this substantial involvement in Heka by Circle’s key competitor was Circle
learning Tether had provided Heka interest free loans. Tr 638:9-22 (Norton). This information
was not provided to Circle. It became the belief of Respondent witnesses that all this information
would have been critical for Circle to understand fully the conduct of Heka and whether Circle
should continue its ongoing relationship as it currently was engaging. Tr. 347: 9-13 (Razzaghi) Tr.
538:3-539:2 (Carpenter); Tr 638:23-639:7 (Norton). Critical to the issue of disclosure was the fact
that the degree of Heka’s relationship and financial reliance on Tether was only discovered during
the discovery phase of this arbitration, frankly years after the severing of the contractual

relationship between Claimants and Respondents.

The record in this case indicated that Circle candidly tried to understand the trading

behavior of Heka to allow for a favorable relationship. The hostilities only arose later after full
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understanding in the latter part of 2023. Circle tried to understand but continued the trading
relationship. Tr 349:1-18 (Razzaghi). Carpenter was especially interested in not severing the
contractual relationship during this period, giving Heka the benefit of fairness and goodwill
commercially. He aimed at focusing on the nature of the partnership and tried to understand their
business model as much as possible. Tr. 529: 3-5 (Carpenter). The testifying witnesses at Circle
did not impose restrictions on Heka in spite of the suspicious behavior the Respondents saw; they
discussed business practices with and about Heka with the Claimants themselves and also other
customers. The new European based Heka was seen as a company that was engaging in trading
and market development that intrigued Circle, at least at the outset during this period. Tr. 514:22-

516:20; 525:5-19; 528:20-529:9 (Carpenter); 617:16-618:9 (Norton.)

This record contains numerous emails between the Circle employees who were most
involved in this conundrum during the year 2023. Arbitration exhibits primarily in the form of text
messages produced in discovery showed Circle fully assessed the Heka thesis that the arbitrage
involving USDC would widen if Heka ceased trading USDC. Tr. 624:3-14 (Norton), Tr. 536:17-
537:4 (Carpenter). They believed the cryptocurrency exchange market was simply behaving the
way Heka stated it would. Tr. 514:16-516:2 (Carpenter); 648:1-24 (Norton); Tr 349: 1-18
(Razzaghi). The Circle witnesses actually thought Claimant was engaging in fair and
unmanipulated market behavior, and that Heka’s trading would close the spread in the arbitrage.

Tr. 618: 15-25; 620:3-7 (Norton); Ex 102 at CIRCLE Bates 5038.

Circle Assesses the Relationship with Heka.
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As Circle continued to review the trades of Heka and its impact on the working
relationship with Respondents, Circle saw a problem. While Respondents first accepted the
explanation provided by Heka on the market trade situation, Circle made a reversal over time. Tr.
317:10-12 (Razzaghi) 514:16-515:2 (Carpenter). In April 2023, Frontini told Razzaghi that Circle
will not see increased redeeming from Claimant. Ex. 79 at HEKA Bates 8415; Ex 81 at CIRCLE
Bates 2741. In fact, the burning of USDC continued in large volume. Ex 229. Carpenter still
opined that he would allow the burning to allow for the possible verification of the Frontini thesis
that Heka’s trading would close the spread even if it was necessary to permit very large
redemptions. Ex. 100 at CIRCLE Bates 2853. In fact, during a two-week period Circle allowed
Heka to redeem more than $587 million in USDC. Ex. 229. But the spread Carpenter hoped
would narrow did not happen. At least, this pattern demonstrated that the Heka thesis was not
credible and suggested to Circle that the market was being manipulated; it was not acting as
reasonable and experienced traders had believed it would. Tr. 527:6-8 (Carpenter); Tr. 317: 25-

319:6 (Razzaghi); 628:24-629:23 (Norton).

Because Claimants were concerned about the questions Circle leadership had regarding the
narrowing of the spread and the viability of the USDC ecosystem, Frontini offered to stop trading
so that Circle could assess the impact on the spread---whether it would narrow or widen. Ex. 87 at
CIRCLE Bates 2765 (where Frontini offered to refrain from USDC arbitrage for several days yet
warned if that took place the gap would widen considerably); Tr. 525:20-526:16 (Carpenter).
Eventually, in May 2023, Circle concluded it would test this Frontini thesis. Tr. 623:8-15
(Norton); Ex 112 at CIRCLE Bates 2885; Ex 113 at CIRCLE Bates 2887; Ex. 110 at CIRCLE
2874. Some Circle witnesses believed that if Heka ceased trading the spread would widen as

represented by Heka. Tr. 536:17-537:2 (Carpenter); 619: 5-620: 7 (Norton).
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On May 11, 2023, Norton told Heka to pause trading with USDC so that Respondents
could evaluate the spread. He told Claimants that Circle wanted to assess the possible effect of the
Tether fee waiver Heka had and whether this favoritism affected the arbitrage which no one else
enjoyed. Ex 79 at HEKA Bates 8434; Tr. 229:9-18 (Frontini). While Frontini agreed to the pause,
he continued to represent that the spread would widen once Claimant ceased redeeming USDC.

Tr. 229:9-230:12 (Frontini); Ex 79 at HEKA Bates 8435. Of course, Circle could independently

exercise the right to reduce Claimant’s redemption limits to 0. Tr. 320: 9-11 (Razzaghi).

The pause in trading by Heka did not result in a widening of the arbitrage spread as
Frontini predicted. He acknowledged this fact. Tr. 231:8-11 (Frontini); 320:12-24 (Razzaghi);
533:18-534:2 (Carpenter); Ex 79 at HEKA Bates 2997. In fact, the spread tightened. Ex. 122 at
CIRCLE Bates 2997; Tr. 320:12-21 (Razzaghi); 533: 18-534:2 (Carpenter). To Norton, the
closing of the spread was “a pretty material data point” to demonstrate there was something

irregular about the Heka trading policy. Tr. 632: 12-633:6 (Norton).

During his examination at the arbitration hearing, Norton confirmed he had previously
believed that the two entities, Heka and Circle, were working in a universe where the markets
were fair and efficient and there was no manipulation of the markets. Tr. 619:5-620:7; 633: 1-4
(Norton). However, when the spread did not close, Norton’s view changed. Tr. 738:6-12. Norton
and other members of his team now felt that Heka was possibly “manipulating” the market against
Circle. Tr. 633: 18-22 (Norton); Tr. 534:12-535:1 (Carpenter). This leadership group at Circle
now believed that Heka should be restrained in its redemption of USDC with Respondent due to
Heka’s alleged arbitrage “conduct”. Tr 633:7-634:4 (Norton); Ex 126 at CIRCLE Bates 2978.
Circle now concluded the fee waiver provided by competitor Tether to Heka was having a

consequence on the USDC market of Circle, and that Respondent was now experiencing a
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manufactured arbitrage situation favoring only Heka. Tr. 321:6-10 (Razzaghi); Tr 534: 22-535:1
(Carpenter); 634: 5-15 (Norton). These concerns regarding Heka at Circle were now red flags
alerting Circle. These factors included the fee waiver Heka enjoyed with Tether, the fact that other
traders were not taking advantage of the arbitrage, and the disproving of Heka’s contention that

Claimant’s burning conduct would close the spread that was financially hurting Circle. Tr. 634:8-

15 (Norton).

Heka then asked Circle if Claimant could redeem $12 million in a new trade. Ex. 79 at
HEKA Bates 8438; Ex 135 at CIRCLE Bates 3062. During this request in June 2023, Heka
enjoyed a weekly redemption limit of $15 million. Tr. 321:11-21 (Razzaghi); 534:22-535:1
(Carpenter). Between June 2023 and November of that year, Heka had not asked for an increase
in its redemption limitation and had not registered any complaint about redemption limits. Tr
322:3-14 (Razzaghi). Frontini had said these 2023 limits did not raise an issue. Ex 171 at
CIRCLE Bates 027; Tr. 235:7-24 (Frontini). The evidence showed that it was at this time when
the redemption limits were only $15 million that Tether began reducing its investment in Elysium,
a fact only learned during the discovery phase of this arbitration. Tr. 187:18-188:23 (Frontini);

Ex. 227.

The Continued Unease Circle Realizes with Heka in 2023.

In 2023, Circle learned from Coinbase, another cryptocurrency exchange, that Coinbase
believed that Heka was engaging in potential manipulative conduct with USDC. Tr. 634:21-635:24
(Norton). Coinbase told Circle it felt uncomfortable dealing with Heka due to its very close
association with Tether and their unique fee structure. Coinbase provided Circle with relevant data
that proved consistent to the findings Circle was realizing in the behavior of Heka which Circle

suspected was related to the Tether association of Claimant. Tr 634:21-635:24 (Norton); Ex. 155.
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In fact, Coinbase chose to place restrictions on their Heka account. Tr. 232:20-24 (Frontini). All
these factors described above caused Circle to reexamine its contractual relationship with Heka.
Respondent now decided to place restrictions on the Heka account under the User Agreement and
the MSA. It placed limits on the minting and redemption options Heka enjoyed; the limits were
reduced for each act to 0. Tr. 330: 10-331: 9 (Razzaghi) Ex. 161. The Chief Business Officer
knew his company had authority under the contracts with Heka to reduce these trade limits to 0.
Tr. 332:19-23 (Razzaghi). It should be understood that the Heka accounts were not suspended
formally at this time; Claimant still had access to its Circle account and could engage in limited

access with USDC. Tr. 330:2-331:9 (Razzaghi); 636:13-19 (Norton).

With the trade limits in place, Heka sent a letter to Circle threatening legal action against
Respondent if the limits were not cancelled. Frontini also advised that Claimant would initiate a
regulatory complaint against Circle. Tr. 333:9-25 (Razzaghi); Ex. 171 at CIRCLE Bates 25-26. In
light of this recent history covered above and the Frontini letter threatening legal action, Circle
decided to implement its contractual authority and suspend Heka’s account with Circle. Tr. 338:6-
339:7; 419:7-10; 421:13-18 (Razzaghi). With the approval of legal counsel, Circle advised Heka
that their account was formally suspended on December 1, 2023, and the letter advised the
suspension was based on Section 9(c) of the MSA, referenced previously. This notice was based
upon Circle’s regulatory obligations. Tr. 337:14-338:5(Razzaghi); Ex. 177.Razzaghi believed the
conduct of Heka was harming its product world-wide and damaging USDC; with the company
believing it was obligated to act per the User Agreement and the MSA. Razzaghi believed Circle
had this right under the contracts to engage in commercial activity with partners it chose to deal

with. Tr. 446:25-447:11 (Razzaghi).

CIRCLE EXERCISES ITS RIGHT TO NOT RENEW THE MSA.

20



Case 1:26-cv-13095-MJJ  Document 9-2  Filed 07/14/26  Page 22 of 55

Heka petitioned to make a $100 million redemption demand with Circle involving USDC
during the month of February 2024. This ask happened during the period when the redemption
limits of Heka were still set by Circle at 0. The request by Heka was denied. Tr. 328:15-329:1;
431:14-20 (Razzaghi); Ex. 191 at CIRCLE Bates 5007. The denial of Heka’s request was
evaluated by the Circle Compliance team who were the group denying the application. Tr. 431:14-
20; 441:8-11 (Razzaghi). It was also during this period that the renewal of the one-year MSA
agreement was approaching. The “Initial Term” was for one year from the date of signing. MSA,
Section 1 (ff). If not renewed by both parties, the MSA would expire. It had been previously
signed, the Initial Term, on March 23, 2023. Tr 344:20-25 (Razzaghi); Ex 75 at CIRCLE Bates
1807. Since Circle believed their business relationship with Heka was essentially over, the
company decided it would not renew the MSA. Tr. 345: 4-346:11 (Razzaghi). Curiously, during
the same month, Tether did invest another $500 million into Elysium. Tr. 189: 2-190:19 (Frontini).
Approximately one month later, Heka filed an Arbitration Demand under the Agreements . At the
present time, Tether invested $800 million in Elysium which is approximately 75% of Elysium’s

total assets. Tr. 191:2-14 (Frontini).

HEKA’S SURPRISE ATTEMPT TO CREATE A NEW CIRCLE ACCOUNT.

Two months before the start of this very arbitration hearing Heka tried to develop
contractual access to the Circle platform by creating a new account with a Circle subsidiary, Circle
France. Ex.220. The Demand had already been filed but Frontini contacted Circle sources in
France without alerting the parent in the US or the retained counsel of Circle engaged in the
arbitration process in Boston. The new application contained no reference to the pending
arbitration. Ex. 217, Ex 219; Tr. 166:9-21, 249:9-20 (Frontin). Candidly, Frontini admitted he

used the Circle France operation because he believed he would be unsuccessful opening an

21



Case 1:26-cv-13095-MJJ  Document 9-2  Filed 07/14/26  Page 23 of 55

account in the US. Tr. 250:5-21 (Frontini). In fact, Heka misrepresented it had a present
relationship with Circle in a board resolution needed to obtain authority to open this account
submitted to Circle France. Ex. 221; Tr. 251:10-253:11 (Frontini). Naturally, to the suspicious
Respondent this was a further deterioration in the perception of Heka as a proper business partner

for Respondent.

LEGAL DISCUSSION

This arbitration, after pre-arbitration motions and the presentation of evidence during the
hearing, now consists of only two separate claims, each one the Claimant must establish by a
preponderance of the evidence. They are a breach of contract against Respondent and the
violation of the covenant of good faith and fair dealing. Each one was reviewed by this Arbitrator
under the law of Delaware as provided by the User Agreement and the MSA. In the end the
assessment here was dependent on the four corners of the contract and what it permits the

individual parties to do.

Delaware is a Contractarian State.

The Claimants have presented a substantial and competent discussion that it has not
engaged in any market manipulation in this arbitration. However, the fact remains that, on
hindsight, this case is one in which the two parties entered into not one but two contracts which
clearly allow Respondents to first limit and then rescind the minting and redeeming rights of Heka
under the circumstances of these facts. These were, objectively speaking, reasonable calls by
Respondent and support the decision here that there was no breach of contract by Respondents in
their decisions. Also, it is clear and already adjudicated in the Rule 18 decision of this Arbitrator

the MSA relied upon by Claimants was going to terminate in March 2024 as was expressly stated
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in the MSA. Circle had the proper right to rely on closing this one-year agreement at its expiration

date without further renewal.

The law of Delaware is strongly in favor of reading the four corners of a contract, and, if
there is no ambiguity, adopting the contracts as controlling. Very recent decisions by the Supreme
Court of that state can only lead to this conclusion. In Cantor Fitzgerald L.P. v. Ainslie, 312 A.3d
674 (2024) (Cantor Fitzgerald) the court at the very start of the opinion stated: “The courts of this
State hold freedom of contract in high---some might say, reverential---regard. Only a ‘strong
showing that dishonoring a contract is required to vindicate a public policy interest even stronger
than freedom of contract’ will induce our courts to ignore unambiguous contractual undertakings.”
Id. at 676-677. In Cantor Fitzgerald, plaintiffs challenged a contract provision that the lower
courts concluded was contrary to public policy because the provision precluded limited partners
from recovery of partnership earnings after violating the anti-competitive contractual principles in
the agreement. The lower courts found the contract contrary to public policy. The Supreme Court
held it was a valid provision the parties previously agreed to and therefore was enforceable.
Importantly, the Court noted that the scales were partially tipped in favor of contract terms
precluding earnings because both sides in the contract were sophisticated parties and entered into
the agreement as such. /d.at 677. Sophisticated parties were expected to know what they agreed

to.

In Thompson Street Capital Partners IV L.P.v. Sonova United, 340 A.3d 1151 (2025),
(Thompson) the Supreme Court recently held that “Delaware is a contractarian state that holds
parties’ freedom of contract in high regard. ‘When interpreting a contract, Delaware courts read
the agreement as a whole and enforce the plain meaning of clear and unambiguous language.

Clear and unambiguous language is ‘reasonably susceptible to only one interpretation.’ Language
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from a contract need not be perfectly clear for an interpretation of it to be deemed as the only
reasonable one. . . When no ambiguity exists, the contract will be interpreted according to the
‘ordinary and usual meaning’ of its terms. The parties’ steadfast disagreement over interpretation
will not, alone, render the contract ambiguous.” Id.at 1165-1166. Thompson is important because
it is a most recent ruling confirming the contractarian jurisprudence of Delaware law. The case
also was important due to an issue regarding the interpretation of two contracts in the dispute
where the decision found evidence of integrated contracts which must be read in a unitary
contractual scheme. Id. at 1166-1167. “The parties agree that the Merger and the Escrow
Agreements form an integrated agreement. . . the merger agreement integrated the escrow
agreement by referencing ‘ancillary agreements’. . . Accordingly the Merger Agreement and the
Escrow Agreement are integrated and we read them as a unitary contractual scheme.” In our case,
the User Agreement preceded the MSA in time. However, the MSA expressly stated the User
Agreement was part of the contractual relationship along with the MSA also making a unitary

contractual scheme controlling in the relationship between Heka and Circle.

Finally, for this discussion, another decision of the Supreme Court is noted. In Zexas
Pacific Land Corporation v. Horizon Kinetics LLC, 306 A.3d 530 (2023) (7exas Pacific) the court
noted: “When determining the scope of a contractual obligation, the role of the court is to
effectuate the parties’ intent. The ‘parties’ intent’ is a term of art. Rather than referring to what the
parties subjectively believed, it refers to the parties shared interest as “would be understood by an
objective, reasonable third party.” If the contractual language is clear, the court ‘will give priority
to the parties’ intentions as reflected in the four corners of the agreement, construing the
agreement as a whole and giving effect to all its provisions. The meaning which arises from a

particular portion of an agreement cannot control the meaning of the entire agreement where such
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inference runs counter to the agreement’s overall scheme or plan. . .a contract is ambiguous only
when the provisions in controversy are reasonably or fairly susceptible to different interpretations
or may have two or more different meanings. . . A contract is not rendered ambiguous simply
because the parties do not agree upon its proper construction. Nor is a contract unambiguous

simply because both sides content its meaning is plain.” Id. at 548.

Cantor Fitzgerald, Thompson Street, and Texas Pacific are but three recent decisions of the
Supreme Court that underscore the contractarian nature of legal scrutiny regarding contract
agreements in this relevant state. The Respondents in our case relied on the legal principles of the
User Agreement and the MSA that cannot be considered ambiguous and therefore provided the
core basis for not finding the initial limit in trading imposed by Circle and the eventual
termination of Circle’s relationship with Heka improper. The actions by Circle were a valid
exercise of their rights under the contracts. While the Arbitrator does appreciate the vigor of
Claimant’s stance here, the fact remains the contracts say what they say and are therefore binding
on this decision. Frontini did confirm these agreements were in place in his testimony. He was
obligated to abide by their terms. Certainly, the leadership at Circle understood the User
Agreement was controlling and testified they would not have entered into any relationship with
Heka if they were not able to rely on the stated contract rights enjoyed under the User Agreement.
Additionally, the review of Claimants’ pleadings provided no reason to conclude the User
Agreement was otherwise lacking enforcement even after the MSA was signed. We must
understand the MSA was an agreement to facilitate access to information sources of Circle; by its
explicit terms, the MSA affirmed the continuing vitality and applicability of the User Agreement

in the financial relationship between Heka and Circle.
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Claimant Failed to Establish that Circle Breached the Terms of the Relevant

Contracts.

At the time that Circle decided to reduce the redemption limits enjoyed by Heka, the
relationship between the two parties was expressly controlled by both the User Agreement and the
MSA. Under the express language of these agreements, Circle had contractual authority to reduce
the redemption limits of Heka. Indeed, in May 2023, Heka agreed to allow Circle to reduce
Claimant’s limits to assess the effect of pausing Heka’s arbitrage on the spread in exchange of
USDC. Tr. 527:23-528:15 (Carpenter); Ex 88 at CIRCLE Bates 2768 (Frontini affirms Heka was
agreeable to stop trading in USDC for a few days to assess the spread consequences); Ex. 90 at
CIRCLE Bates 2793. The Heka limits in trading went to 0 without complaint by Complainant on

May 11, 2023. Tr. 229:9-230:2 (Frontini); Tr. 485: 12-486:10 (Zaffaroni).

After this assessment, Heka was permitted to resume its redemption of USDC, but
Claimant did not ask to return to its $7 billion redemption limit but only be reinstated for a lone
redemption of $12 million. Interestingly, this ask by Heka reflects the apparent understanding the
Claimant knew it could only redeem USDC with the approval of Respondent. Ex. 79 at HEKA
Bates 8438 (June 1, 2023). Respondent granted the request and established a weekly redemption
limit for Heka at $15 million. 7d.; Ex. 134 at CIRCLE Bates 3060. To Claimant, this was
acceptable; in fact, Frontini later acknowledged the $15 million limit created no issue. Ex. 171 at
CIRCLE Bates 0027; Tr. 235:19-24 (Frontini). Importantly, these limits were imposed June 2023
on the arbitrageur by Circle. Only months after the fact did Claimants complain about the
limitations in trading and use the then consented-to limitations as a basis for their Demand in the

arbitration.

26



Case 1:26-cv-13095-MJJ  Document 9-2  Filed 07/14/26  Page 28 of 55

In reality, we have a record here where Claimant assented to the May-June limitations
Circle placed on the Heka account due to Respondents’ conclusions regarding the suspect trade
behavior of Claimant, reflected in the facts of the case. More importantly to this Arbitrator, as one
assesses the allegation of breach by Respondents is the fact trade limits were explicitly permitted
under the contracts here. Frontini affirmed that trade limits were “very common” in
cryptocurrency contracts, and he knew his operation would need approval from Circle if Heka
wanted to change limits. He did not complain until the ultimate end of the relationship about this
condition. Tr. 206:22-24; 209:13-22 (Frontini). To Circle and its Chief Business Officer
Razzaghi, the contractual right of Respondent to impose redemption and minting limitations was a
fundamental feature of the company’s regulatory obligations and maintenance of a proper crypto
ecosystem. Tr. 287:16-21 (Razzaghi). He would not have assented to any contract including the
MSA if Razzaghi understood such would cancel Circle’s right to impose limits on minting and
redemption. Tr. 285:21-23; 292:21-293:10 (Razzaghi); 510:3-11 (Carpenter). Under Section
3(a)(i) of the MSA Heka has the authority to mint and redeem USDC only “pursuant to the terms
of the Circle User Agreement.” Ex 75 at CIRCLE Bates 1811. This is confirmed in the Heka
Demand at 9§ 41. During the hearing itself, while testifying, Frontini confirmed that he understood
after signing the MSA, the User Agreement was still in full force and effect. He acknowledged the
MSA contained a provision deeming the User Agreement to be in full force and effect under the
MSA in spite of the understanding the MSA was signed later. Tr. 217:23-218:18 (Frontini); Ex. 75
(MSA) at CIRCLE Bates 1811 (Section 3(a)(i)). By this concession, reliance on the MSA as the
exclusive legal contract in the case was nullified. The MSA did not supplant the User Agreement,

the two contracts had ongoing vitality effective upon signing.
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The MSA provided improved software access to Heka; it did not essentially alter or even
modify the contractual relationship between these two parties. Reducing the Heka redemption
limits was not a breach of contract when Circle had the right to limit redemption per the contracts
in this case. Further, Circle’s denial of Claimants’ application to enjoy $100 million redemption
rights in February 2024 after Circle had decided the redemption rights of Heka would be set at 0
was simply an expression of what Circle had authority to do under the contract. Circle was under
no contractual obligation to adjust redemption limits when a party made a unilateral demand for
this to happen. The User Agreement specifically stated Circle could change limits “as [it]
deem[ed] necessary” and “to change, suspend, or discontinue any aspect of the Services or the
Platform at any time. . . without notice and without liability.” Ex 47 at CIRCLE Bates 0545
(Sections 15 and 16 of User Agreement) (emphasis added); Tr 284:13-285:9; 294:11-295:22
(Razzaghi). It was a feature of the Circle-Heka relationship as well as the status of many Circle
customers that any party in contract with Circle could observe their limits set by Circle. Frontini
conceded this arrangement. Tr. 207:17-19 (Frontini); 286:25-287:15 (Razzaghi), 595; 11-17

(Norton.).

The events in May 2023 were not properly characterized as a mere suspension; Circle did
what it was allowed to do under the contracts in this case. Respondent told Claimant to stop
redeeming USDC, explaining Circle’s desire to assess the effect of halting Claimant’s redemption
on the nature of the spread. This restriction did not halt the ability of Heka to deal with
Respondent’s product in other ways or to mint USDC. Tr. 229:8-230:2 (Frontini); Tr. 700: 5-8
(Norton); Ex. 111 at CIRCLE Bates 2880. In November 2023, when Circle in fact reduced the
minting and redeeming limits, the Claimant could continue to log in to its account and engage in

other business activities beyond those acts suspended. Tr 330:2-9 (Razzaghi); Tr. 293:20-294:4;
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442:8-12 (Razzaghi); 636: 13-19 (Norton); Ex 156 at CIRCLE Bates 3311 (Circle did not revoke
API access and suspend Heka’s account in November). Of course, as indicated previously, Heka
could always trade in USDC on the secondary markets. Later in 2023, Circle decided to suspend

the Heka services as contracted when Claimant threatened Circle with legal action.

One of the contentions presented by Heka during the case was that the MSA was
essentially the new and controlling agreement in the relationship between the two parties. This
position is factually contrary to the concession by Frontini that the User Agreement always
remained in full force and effect along with the signed MSA. Tr. 217:15-218:18 (Frontini).
Additionally, the MSA expressly affirms the important minting and redeeming services Circle
provided remain controlled by the User Agreement as the parties had voluntarily contracted. Ex

75 at CIRCLE Bates 1811 (Section 3(a)(1).

Under the Contracts, Circle had the Authority to Suspend Services with Heka.

The view of the witnesses presented by Circle during the arbitration provided evidence that
the company believed Heka’s behavior was inconsistent with the legal requirements Circle
operated in the crypto world and in fact justified Respondent’s belief that it would provide
reputational injury to Circle. Respondent presented credible testimony from their key witnesses
that Circle reasonably believed Heka was practicing manufactured and possible manipulative
trading during the relevant period and this was harming the USDC ecosystem. (See above
discussion). Under Section 9(c)(v) of the MSA, conduct by a partner like Heka which Circle
believed would create a significant risk of reputational harm to Respondent and which “may” be
contrary to the legal norms was subject to proper preclusion by Circle. Ex. 75 at CIRCLE Bates

1815 (Section 9(c)(V)).
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The User Agreement advised Circle’s contracting parties that Respondent barred a range of
market behavior including “wash trading, front-running, insider trading, market manipulation, or
other forms of market-based fraud or deceit.” Ex. 43 at CIRCLE Bates 0545-0546 (Section 20 of
User Agreement); Tr. 204:20-205:20 (Frontini). As testified by Razzaghi “[I]t is part of our own
regulatory obligations, when we work with the regulators; that this kind of activity is prohibited
on our platform. [I]f we find out it is happening; we will put an end to it. Because this kind of
activity can actually damage the USDC ecosystem. It can damage holders of USDC.” Tr. 289:10-
23 (Razzaghi); Tr. 531:1-12 (Carpenter) (“if you have a situation where the market is being
manipulated by a single actor, that leads to massive distrust in the system”). By its written terms,
Section 9(c)(v) does not require Respondent to prove Heka violated any particular law or
regulation as a predicate for suspending a customer like Heka. Instead, the section requires a
determination, but at the “sole discretion” of Circle, the conduct of the customer “may” be
contrary to a legal requirement.? Ex 75 at CIRCLE Bates 1815. Furthermore, Section 9(c)(v)(b) of
the MSA requires only a determination by Respondent at its “sole discretion” that the activity
caused a “significant risk of reputation harm.” This particular section does not obligate

Respondent to establish any legal, regulatory, or policy violation with elemental proof obligations.

The Arbitrator concluded that Circle’s conclusion that a party was engaging in prohibited
activity was a determination made by Respondent based on the evidence discussed above and that
this conclusion was found before they acted. Circle was not obligated to wait for further evidence

under the User Agreement or the MSA. This suspicion was sufficient proof for Circle to act as it

2 Under the contracts relevant here, “Legal Requirements” are defined in the MSA to include laws and
regulations and also “all applicable orders, judgments, decisions, rules, policies, attorney general
opinions, or guidelines passed or issued by any Regulatory Authority or any competent court,
including the Circle Acceptable Use Policy.” Ex 75 at CIRCLE Bates 1807 (Section 1(kk).)

30



Case 1:26-cv-13095-MJJ  Document 9-2  Filed 07/14/26  Page 32 of 55

did. Tr. 295:2-25, 339:12-340:18 (Razzaghi) Tr. 507:16-21 (Carpenter). A reading of the
agreements relevant here permitted the Respondent to have broad flexibility here due to its
regulatory obligations. Circle has to rely on its instincts, experience in the field, and information
provided by market traders. Tr. 519:10-23; 532:22-533:2 (Carpenter); Tr 615:1-5 (Norton). We
must realize that Heka always did and still does have the option of trading in secondary markets

that may not apply the ecosystem concerning Circle practices in its direct dealings with customers

like Heka. Tr. 272:16-273:3; 274:12-275:2; 276:5-10 (Razzaghi); 58:5-11 (Frontini).

The Arbitrator has placed considerable reliance on the rights Circle enjoyed under these
contracts in its monitoring of Heka’s market behavior. The Statement of Facts detailed above
verify the level of caution Circle practiced as it assessed the market behavior of Heka and the
slack it provided Claimants during the period of 2023. The conclusions reached by Razzaghi, but
especially by Carpenter and Norton as these two men came around to in fact suspect Heka after
forthright evaluation of the red flags, were critical to the Arbitrator’s evaluation of the evidence
but also the corporate motivation of Respondents. Respondents came to conclude the assertion by
Heka that the spread would widen if Circle restricted trades of Heka was eventually rejected by
Respondent; something it had the right to do. Add to this eventual determination Circle’s
realization that Heka had operational incentives that were unlike those of other traders and the
calls by Circle became appropriate in the latter part of 2023. All this is detailed in the Statement

of Facts.

Once Claimant halted its redeeming of USDC, the spread did narrow, a fact that was
inconsistent with the contentions of Heka that would take place. This suggested to Respondents
that Heka may be manipulating the spread to the disadvantage of Circle. Tr. 534:3-535:1

(Carpenter); Tr. 320:12-24, 321:7-10 (Razzaghi). Even Frontini observed the spread did close at
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this time with Heka trading halted. Tr. 231:2-11 (Frontini). However, efforts by Circle to lower
the trade limits of Heka resulted in Heka generating a formal complaint to Respondents. Circle
interpreted this hostile position of Heka unfavorably and decided to suspend services to Claimants.
Tr. 338:6-16 (Razzaghi). This was because Respondent perceived the market behavior of Heka as
manipulative against Circle’s best interests, damaging the product. Section 9 (c)(v) allowed Circle

to suspend Heka’s participation, a step undertaken by Respondent during this period.

The evidence presented during the arbitration supported the conclusion Circle believed the
Claimants were engaging in a practice that deflated the value of USDC, Circle’s product, in an
artificial manner posturing a false demand that was not true. Respondents reached this conclusion
after substantial consideration of the market factors discussed earlier in this Award. It was a
conclusion not trivial in nature and supported by case authority.> To Respondents, Heka was
purposefully keeping the spread open by suppressing the price of USDC on the secondary market
and suggesting a false impression of redemption volatility. This was happening even though
Heka’s trade volume under normal market conditions, likely should have increased the price and
closed the spread which would have cancelled any redemption demand of USDC. To Circle’s in-
house team, this was primarily due to the unique association and financial backing Heka enjoyed

with the main competitor of Circle, Tether. Tr. 540:13-23 (Carpenter). To Circle, the conclusion

3 See Commodity Futures Trading Comm’n v. Parnon Energy Inc., 875 F.Supp 2d 233, 246 (SDNY
2012) (market manipulation can involve false stimulus to market pricing that improperly
characterizes the true price and precludes a fair determination of the market price under a free
competition environment.); Commodity Futures Trading Comm’n v. Gorman, 587 F.Supp 3d. 24, 41
(SDNY 2022). The “manipulative act ‘refers generally to practices. . . are intended to mislead
investors by artificially affecting market activity. . . [In market manipulation review] courts ask
‘whether the transaction or series of transactions sends a false pricing signal to the market or
otherwise distorts estimates of the underlying economic value of the securities traded.” Securities and
Exchange Commission v Hwang, 692 F.Supp 3d 362, 383. Here, Circle perceived at the end of their
trade review of Heka’s behavior as evidence of “false pricing” as Claimant engaged in the arbitrage of
USDC with Circle and USD and like liquid currency. Of course, Respondent did not have to prove this
behavior, they had to have reasonable suspicion it was happening, which the record reflects positively
here.
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and bottom line was that the trading by Heka was not natural; it was manufactured. Tr. 312:5-17
(Razzaghi), 528: 6-10, 530:18-22 (Carpenter); Ex. 90 at CIRCLE Bates 2792; Ex. 104 at CIRCLE

Bates 2863.

This conclusion that Heka was engaging in improper behavior was reached by
Respondents after a full evaluation of the facts and issues presented. The evidence in this record
supports the observation this conclusion was not lightly reached and that Circle debated the matter
before first limiting and then termination the minting and redemption opportunities once enjoyed
by Heka. It must be remembered Circle did not have to prove Heka was engaging in improper
market conduct. It appears the parties did not include in either the User Agreement or the MSA a
requirement Circle have a particular degree of proof before it could properly react to its perception
of Heka’s conduct. It did have to entertain evidence, reasonable business judgment, that the
trades by Heka were part of an improper scheme that would injure the Respondent. Ex. 133 at
CIRCLE Bates 3044; Tr. 319:22-320: 13-21 (Razzaghi). The observed red flags noted above were
reasonably relied on by Circle for their conclusions; after all, evidence of Heka’s “intent” under
any scenario is generally circumstantial at best. They have been addressed above; repetition is not

necessary here.

The conclusions reached by Circle were objectively reasonable after full consideration of
the entire issue and Heka behavior. Inconsistent market behavior and trading allow for evidence
of intentional market manipulation. S.E.C. v. Masri, 523 F.Supp. 2d 361, 373 (SDNY 2007);

Gorman, supra, 587 F. Supp 3d at 44.*

41t was the theory of Claimants that market manipulation necessarily required more than was shown.
Heka cites to cases such as Sullivan & Long v. Scattered Corp. 47 F.3d 862 (7th Cir. 1995) and GFL
Advantage Fund LTD v. Colkitt 272 F.3d 189 (3d. Cir. 2001), among other cases. To this Arbitrator,
the issue regarding market manipulation, after consideration of the arguments from each party, is
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Furthermore, the evidence demonstrated that Circle’s processing of the relationship with
Heka during 2023 reflected a lack of honesty by Heka. The wealth of emails provided in
discovery shows this. Ex. 104 at CIRCLE Bates 2863 (“Is there more to the story that Fabio isn’t
telling us™); Tr 318:13-319:6 (Razzaghi); 532:7-16 (Carpenter). While Frontini represented to
Circle they should not observe further burning from Heka in April 2023, the fact remained that in
May 2023, Claimants were still redeeming volumes when the spread was only three base points.
Ex. 79 HEKA Bates at 8415; Ex 81 at CIRCLE Bates 2741. As pointed out in the factual

discussion, the promised narrowing of the spread as represented by Heka did not take place.

Add to this background the realization on the part of Circle that Heka was enjoying a
strong financial push from Circle’s key rival in cryptocurrency, Tether. Of course, much of this
was learned during the discovery phase of the arbitration. However, Circle did learn of Tether’s
interest in fee waivers to Heka from Frontini. Also, it appears the initiation of this fee waiver
started when the Respondent was undergoing some financial rearrangement due to the bank crisis
in March 2023, and Tether’s relationship with USDT became a trade issue. Tr. 638:1-8 (Norton).
Furthermore, Frontini carefully presented himself as just another Circle customer, failing to
disclose his relationship with the super funder Tether in the overall Elysium umbrella. It must be

conceded that if full disclosure of the Heka-Tether relationship during this period had occurred,

whether Respondents had a rational basis for perceiving the trading behavior of Claimants supportive
of Circle’s conclusion that Claimant was acting in a manner which Circle saw as detrimental to their
market position and a threat to the ecosystem of USDC and Circle. If this conclusion was reached
appropriately under the facts of this record, and was credible, the contracts in this case allowed
Respondents to first restrict or limit, and then also rescind the right of Heka under the agreements to
mint and/or redeem their trading rights. After all, Respondents did not have to establish proof of
market manipulation by a preponderance of the evidence. They had a contractual right to act if they
concluded there was a nefarious reason why Heka was behaving in the trade of USDC unlike other
entities that ventured in this space. Circle made this conclusion after full consideration of what they
saw was taking place and then acted consistent with the User Agreement and MSA in place with
Heka.
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Circle would have probably reassessed its business position with Heka and the transactions that
were taking place. To the Arbitrator, this view was expressed by Carpenter during his testimony
when asked about hindsight regarding Heka’s trades “So the reasons for doing those trades start to
look a lot less about. . . trying to capture some arbitrage opportunity and much more about trying
to be a growth engine for Tether as a company.” Tr: 538:20-24; Tr 540:7-541:4. In summary, this
factual situation allowed Circle to reasonably conclude, from their self-interest, that Heka was
funded by Circle’s major opponent to engage in manufactured trades that happened to take US
dollars from the important reserves of Circle to Tether. No reasonable operation like Circle could
properly tolerate such a situation without a full and dramatic response, especially with the
contractual rights enjoyed by Respondent under the User Agreement and MSA. Tr. 347:9-348:8

(Razzaghi).

During the arbitration hearing, Heka presented evidence that the witnesses Frontini and
Zaffaroni believed they had no duty to advise Circle, its main competitor was financially
subsidizing Heka. Tr. 254: 7-16 (Frontini); 491:3-7 (Zaffaroni). Of course, Circle did believe it
would be important information especially when Respondents were realizing these trading issues
with Heka and the unusual nature of their trades marketwise. The fact Heka’s key witnesses at the
hearing failed to acknowledge the critical nature of the Heka-Tether relationship in light of the
substantial financial support from Circle’s primary market competitor in cryptocurrency is notable.
The fact that this relationship caused the decisions Circle made towards the end of the relationship
is understandable. And, Circle had the contractual right to both reduce a customer minting and
redeeming activity and even terminate such under section 9 of the User Agreement (“We may. . .
suspend your Circle Account,. . . or terminate your Circle Account or suspend your use of one or

more of the Services in accordance with the terms of this Agreement, as determined in our sole
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and absolute discretion. ”(emphasis added), and Section 9c of the MSA (“Without prejudice to any
other rights and remedies available to it under this Agreement, Circle may at any time terminate

this Agreement or any Service, or suspend the provision of any Service. . .”)

Also, while Heka took the position it had no obligation to disclose the role of Tether in the
operation of Elysium in the contracts it signed with Circle in 2022 and 2023, Frontini did
acknowledge Elysium was the DBA for Heka and that the disclosures in 2022 did concern
disclosure information regarding Elysium as well as Heka, yet he failed to identify investors of
Elysium. Tr. 198:3-18 (Frontini); Ex. 231. Further, the pattern of nondisclosure continued into
2024 when Heka asked to redeem 100 million USDC shortly before the arbitration Demand was
filed without identifying the Tether/Heka relationship. Ex. 191 at CIRCLE Bates 5009; Ex 194 at

CIRCLE Bates 5011.

Heka may continue to stand on its view it had no obligation to disclose the involvement of
Tether in Claimant’s ongoing marketing activity with Circle. However, it is patently
understandable that Circle perceived the substantial risk of the Tether union with Heka and made
the determination it was not a reasonable approach; it endangered the position of USDC in the
crypto markets and was potentially deleterious to Circle’s operations. Circle’s response was it
would not allow Tether through Heka to deplete the dollars that supported USDC into a competitor
who was focused on USDT---the Tether coffers. Objectively speaking this pattern of obfuscation
could be viewed akin to market manipulation when the true reasoning for the Heka behavior is
understood. At the very least, it was contrary to the ecosystem of Circle and provided a basis for
Circle’s concern about continuing the contracts Respondent had, especially considering

contractual options it enjoyed suspending or limiting Heka’s behavior.
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Respondent would not have entered any relationship with Heka if they were not able to
rely on the contract rights enjoyed under the User Agreement. Additionally, the review of
Claimants’ pleadings provides no reason to conclude the User Agreement was otherwise lacking
enforceability even with the MSA being signed. We must understand the MSA was an agreement
to facilitate access to the information sources of Circle; by its explicit terms, the MSA affirmed the
continuing vitality and applicability of the User Agreement in the financial relationship between

Heka and Circle.

The legal focus of Heka has been that the MSA controls and that Claimant did not engage
in market manipulation, which Heka argues was the primary reason for the termination. However,
regardless of whether Respondents have established proper proof of market manipulations
consistent with particular cases cited by Claimants, the fact is Respondents have demonstrated to
this Arbitrator that they did not breach the MSA or the User Agreements when they terminated
their relationship with Heka. Such being the case, there can be no breach of contract supported by

a preponderance of the evidence.

Circle’s Conduct Here Did Not Involve Breach of the Implied Covenant of Good

Faith and Fair Dealing.

The implied covenant under Delaware law obligates the parties to act in a manner that is
consistent with the contractually agreed purpose of the parties and their justified expectations
under the contractual agreements. In our case, Claimant understood that Circle would be vigilant
in assessing the relationship for evidence of prohibited practices as determined by Respondents. If
such misbehavior was uncovered, Circle had the right to limit, suspend, or terminate trading

activity by Heka. These options were explicit.
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Any implied covenant claim will normally not survive if “the contract addresses the
conduct in issue.” Glaxo Grp. Ltd. v. DRIT LP, 248 A3d. 911, 919-20 (Del. 2021) (the covenant is
“subject to the express terms of the agreement” and is applicable “when the gap in [the] agreement
leads to controversy.” See also Allen v. El Paso Pipeline GP, 113 A.3d 167, 183 (Del.Ch. 2014)
(the covenant cannot be used to contradict a clear exercise of an express contractual right.). We
have spent considerable time pointing out the contracts here allow Circle to restrict the

redemptions by Heka; any covenant claim fails because Circle had a right to do just that.

Glaxo is a decision of the Supreme Court and is directly on point. In that case, the contract
authorized one company (Glaxo) to cease making payments on a patent to another company
(Biogen) if Glaxo “disclaimed” the patent. /d at 914-15. The successor of Biogen sued Glaxo
when Glaxo gave up the patent and stopped paying the royalties. To the claimant, Glaxo had
breached the implied covenant by not continuing the “economic basis” of the agreement. This
argument was rejected by the Court. Because the contract expressly gave an “unrestricted
contractual right” to Glaxo to disclaim the patent, the contract provided “no gap” for an implied

covenant otherwise to fill the contract terms. Id. at 920-921.

Here, Heka is challenging Circle’s decision to do exactly what the contract authorized---
place restrictions on Heka’s trading. Claimant cannot use a legal principle expressly denied it
under the contracts in this case. Claimant cannot agree to terms in a written agreement at the
outset and then challenge them after the fact under a claim of good faith and fair dealing. See
Dunlap v. State Farm Fire & Cas. Co.(2005). Tolerating such an approach here would seriously
breach the import of contractual freedom Delaware especially protects. Aspen Advisors LLC v.
United Artists Theatre Co.843 A.2d 697, 707 (Del.Ch. 2004); Oxbow Carbon & Mins Holdings

Inc. v. Crestview-Oxbow Acquisition LLC 202 A.3d. 482, 508 (2019) (the implied covenant should

38



Case 1:26-cv-13095-MJJ  Document 9-2  Filed 07/14/26  Page 40 of 55

not be used as an equitable remedy for rebalancing economic interests of the parties especially

where we have sophisticated parties on each side). The covenant fails under the law of Delaware.

If the implied covenant was applicable here, our facts attest to the good faith conduct of
Circle. Heka alleges Respondent acted improperly when the restricted minting and redeeming
rights of Claimant, and when Circle asserted regulatory rights for its limitations. Interestingly,
Circle under these contracts was never obligated to explain its behavior when it terminated or
suspended Heka trading. What conduct Circle undertook was evidence of its good faith. We know
that Circle developed suspicions regarding Heka during this period due to Claimant’s arbitrage
trading. Heka was redeeming USDC at larger volumes than other market participants, even with
the same arbitrage options available to other traders in the market. The explanations provided by
Heka did not appear consistent or credible under the analysis by Circle market people. At this
very time, Circle learned about the favorable status Heka enjoyed with Tether, Circle’s competitor.
Circle became appropriately concerned that Heka arbitrage was structured and possibly
encouraged by Tether so that US dollars could be moved to Tether from Circle in exchange for
USDC. The arbitrage closed when Heka paused its trading, increasing the suspicion. Information
from Coinbase confirmed the suspicion Circle had regarding manufactured trading by Heka during
this time. In December 2023, Circle suspended Heka’s services under the MSA including any

access to the API and other services.

During the discovery phase of this case, as stated at the hearing, Circle learned
substantially more about the interrelationship between Heka and Tether, confirming these ongoing
concerns. The bottom line is the litany of evidence does not suggest Respondent acted improperly.
The balance of evidence establishes good faith treatment of Claimant properly ended certainly

towards the close of 2023---evidencing proper business judgment.
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The decisions made by Circle and justified by the contracts here were not rashly
undertaken to the detriment of Heka. This record is ripe with analysis by Circle’s witnesses to
evaluate what was going on during the relevant period. The effort was manifest in the testimony
and exhibits that Respondents were trying to save the relationship; they were just unable in light of
objective evidence. One cannot characterize the positions of Carpenter, Norton and even
Razzaghi, or the Circle emails and messages in this record, as evidence pointing to bad faith or
inappropriate judgment. During this very period, when doubt existed, Circle permitted Heka to
redeem more than $2 billion in USDC. Tr. 331:14-22 (Razzaghi); 563: 13-564:7 (Carpenter); Ex.
229. This was evidence of giving Claimant the benefit of the doubt. It was not akin to the
concealed and suspect dealing between Claimant and Tether. To the Arbitrator, one partner under
the contract was actively trying to view the trading as positive to a contractual relationship. The

other seemed focused on perhaps helping Respondent’s competitor at the price of Respondent.

Respondent objectively tried to maintain the contracts with Heka during 2023 as the trade
situation was undertaking an ongoing assessment. However, in the end, despite Circle’s efforts, the
Respondent concluded Heka was acting mischievously. There was no violation of any covenant of

good faith and fair dealing under the facts.

CONCLUSION REGARDING MERITS

This arbitration was professionally litigated by each side. However, the bottom line is
Claimant cannot overcome rules dealing with breach of contract and implied covenant that are
well established under the law of Delaware. To this Arbitrator, the contract rights in place here

were the result of consent by each side; each party acknowledged the important terms relied upon
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by the Arbitrator and agreed they were in place during the relevant period of the suit. Claimant
cannot craft a valid theory which would supplant the viability of the contracts relied upon in this
case first by the Respondents but also by this Arbitrator. Respondent has established its position

as to each claim here by more than a preponderance of the evidence.

Since the Respondent has established the merits of its case, there is no need to engage in a
damage analysis, a claim each side presented during the arbitration and post-arbitration papers.

Circle suffered no damages here.

Under Section 17 of the MSA, which contains the Arbitration section, the contract states
that “the arbitrator may award any relief that a court of competent jurisdiction could award,
including attorneys’ fees when authorized by law.” The Arbitrator understands this provision to
provide for the prevailing party in this arbitration, which is the Respondent, the opportunity to
seek further recovery in this matter, now that there will be no award of damages based on the

Interim Award.

Continuing with the remaining issues in the Final Award, the Arbitrator must address

Respondent’s claim for attorney’s fees because of this arbitration.

ATTORNEY FEES

Under the User Agreement in this arbitration, there is no provision for the award of

attorney fees. The MSA states that the Arbitrator can award attorney fees when authorized by the
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legal requirements of the MSA, section 17(c) or authorized by law (User Agreement at section 26).

The parties agreed the MSA was the basis for the jurisdiction of the Arbitrator.

Delaware law, which controls the legal issues of this arbitration, follows what is known as
the American Rule. Under that legal principle, each side of the dispute is required to bear its own
fees it incurred as a result of the litigation. In re Delaware Public Schools Litigation, 312 A.3d
703, 715 (Del. 2024) (Public Schools Litigation). See also William Penn v. Saliba, 13 A3d 749,
758. This is the general rule for each party regardless of the outcome of the litigation. Johnston v.
Arbitrium (Cayman Islands) Handels AG, 720 A.2d 542, 545 (1998). Exceptions to this allocation
principle in Delaware are the limited acknowledgment Delaware has specific exceptions to the
Rule when fees may be shifted where (1) the recovery of fees is provided for expressly by statute
or court rule; (2) there is a contractual provision regarding entitlement to attorney fees; (3) the
party acted in bad faith in connection with the litigation process; (4) the party fails to abide by a
court order or is held in contempt; or (5) the action results in the creation, protection or
distribution of a common fund or confers a corporate benefit. Public Schools Litigation, supra., at

715-16.

Regarding these exceptions, the Arbitrator stated during the hearing on attorney fees on
January 14, 2026, that the relevant agreement, the MSA, as well as the User Agreement, do not
provide for the award of attorney fees to Respondent. While parties to a contract may agree to
modify the American Rule to obligate the losing party to pay the prevailing party fees, (4TP Tour,
Inc. v. Deutscher Tennis Bund, 91 A3d, 554, 558 (Del. 2013), no terms in the contracts relevant
here provide for this. No further discussion on this prong is needed, therefore. Additionally,
Respondents have not asserted there is any Delaware statute or court rule that can serve as the

legal basis for the award of attorney fees in this case. The exceptions enumerated as exceptions
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(4) and (5) of Public School Litigation are not suggested in this record and therefore do not apply
for any consideration in this case about attorney fees. Therefore, the remaining legal basis that
may apply here is exception (3) which is that Claimant acted in bad faith in connection with the

litigation process. That issue will be discussed under Delaware case law.

The “bad faith exception” is a limited equitable exception to the American Rule. The
courts in Delaware may award attorney fees to a prevailing party “where the losing party has acted
in bad faith in opposing the relief being sought in the lawsuit.” McGowan v. Empress
Entertainment Inc, 791 A.2d 1, 4 (Del. 2000)(McGowan ). However, this exception under
Delaware law applies “only in extraordinary cases.” It is limited to “extraordinary circumstances
as a tool to deter abusive litigation and to protect the integrity of the judicial process.”
Montgomery Cellular Holding Co, Inc. v. Dobler, 880 A.2d 206, 227 (Del. 2005). The exception
requires the moving party, our Respondent, to present “clear evidence that the party from whom
fees are sought. . . acted in subjective bad faith.” Lawson v. State, 91 A.3d 544, 552
(Del.2014)(finding no abuse of discretion by the trial court in its denial of attorney fees where
there was no finding of appellee’s bad faith) (Lawson). The Supreme Court in Lawson noted a
party cannot successfully invoke this exception simply by showing the party’s conduct “was
objectively unreasonable, thereby resulting in a statutory violation.” Id at 553. The fact that
Claimant here has been adjudicated a wrongdoer under the corporate law of Delaware is
insufficient to find bad faith. eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 47 (Del. Ch.
2010) (eBay Domestic Holdings). Instead, only the most egregious instances of fraud or
overreaching “established by a stringent standard of proof, i.e. clear evidence, will justify the
application of this unusual relief.” Arbitrium (Cayman Islands) Handels AG v. Johnston, 705 A.2d

225, 231-32 (Del. Ch. 1997) (emphasis added); eBay Domestic Holdings, supra, at 47.
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Unsuccessful legal arguments do not provide a basis for bad faith under this standard. McGowan,

supra, at 4-5.

The bad faith exception is premised on the theory “when a litigant imposes unjustified
costs on its adversary by bringing baseless claims or by improperly increasing the costs of
litigation through other bad faith conduct, shifting fees helps to deter future misconduct and
compensates the victim of that misconduct.” RBC Capital Markets LLC v. Jervis, (2015) 129 A3d
816, 877 ( Del. 2015) (RBC Markets). Since the goal of this exception to the American Rule is to
correct abusive litigation and thereby avoid harassment and protect the integrity of the litigation
process (Brice v. State Dep t of Correction, 704 A.2d 1176, 1179 (Del 1998), it follows the award
of fees for bad faith conduct “must derive from either the commencement of an action in bad faith
or bad faith conduct taken during the litigation, and not from conduct that gave rise to the
underlying cause of action.” RBC Markets, supra, at 877. See also Versata Enterprises Inc. v.

Selectica Inc, 5 A3d 586, 607 (Del.2010).

In RBC Markets, the Delaware Supreme Court affirmed the notion that bad faith can only
be found by the tribunal in extraordinary cases and the party seeking to invoke the exception must
demonstrate by clear evidence that the party from whom fees are sought acted in subjective bad
faith. 1d. The panel went on to identify several incidents in the trial where the court “determined”
the offending party made “intentional and misleading misstatements of fact” during the trial.
These matters struck at the “central issue before” the trial court. Yet the Supreme Court noted the
trial court did not conclude fee shifting was warranted because the offending party’s conduct did
not cross the “threshold of ‘glaring egregiousness.”” The conduct may have been aggressive and
“problematic.” However, the trial court denied a finding of bad faith because “the cases speak of

bad faith being reserved for rare situations involving cases of ‘glaring egregiousness.’” Id . at 879.
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The Supreme Court seemingly adopted the justification for the denial when it quoted the trial
court’s comments “this standard of conduct [the need for a finding of glaring egregiousness]
implies that we’re comfortable with relatively considerable egregiousness. We’re just not

comfortable with ‘glaring egregiousness.””

In Versata Enterprises Inc. v. Selectica Inc., 5 A3d 586 (2010) the Supreme Court found
that Trilogy and Versata, competitors of Selectica with a “contentious history, recognized that
harm would befall its rival [Selectica Inc.] if it purchased sufficient shares of Selectica stock, and
Trilogy proceeded accordingly. However, even if the Court of Chancery’s opinion is construed as
finding that Trilogy acted in bad faith, and even if that finding pertained to conduct that occurred
during the litigation, the Court of Chancery still had discretion to deny Selectica’s attorney’s fee

request.” Ibid. at 608.

In cases such as RBC Markets and Selectica, the Supreme Court has pointed out the
difficult burden a party must satisfy in establishing legally sufficient bad faith for an award of
attorney fees. The focus is on the behavior of the offending party during the actual conduct of the
litigation. It cannot be satisfied by the statements detailed in the Demand or Complaint, no matter
how unsuccessful the facts of that pleading may be in the presentation of proof. A losing case is
not one filed in bad faith. “Not every lawsuit which fails as a question of fact constitutes bad faith”
because to hold this as the test “would make bad faith the exception that swallows the American
Rule.” General Video Corp. v. Kertesz, 2009 WL 106509 at *1 (Del.Ch. Jan. 13, 2009) The
support for a bad faith claim was basically a focus on the conduct of the litigation in this

arbitration from the Demand going forward.

5 The Oxford Dictionary defines “glaring” as something that is “painfully obvious” or “conspicuous.”
Merriam Webster defines “egregious” as “very noticeable.”

45



Case 1:26-cv-13095-MJJ  Document 9-2  Filed 07/14/26  Page 47 of 55

Here, the record indicates that the Claimant engaged in discovery as did the Respondent.
While there were instances when the Arbitrator was asked to resolve discovery challenges, the
record reflects that each side had discovery claims approved and/or denied. Indeed, when the
Arbitrator ordered discovery requests by Respondents to be satisfied, the record indicates
Claimants complied. Furthermore, during the compliance with Respondent’s discovery matters, it
appears that Claimants incurred some expense due to their obligation to translate numerous emails
and messages that were in Italian. The Arbitrator does not recall serious and prolonged challenges

to rulings of the Arbitrator by Claimant in discovery.

It is also true regarding the substantive legal issues of breach of contract and the implied
covenant alleged in the Demand were fairly contested in Rule 18 motion. As Claimant points out,
the Rule 18 motion was like a summary judgment legal challenge. The Claimant’s arguments
were sufficient to trigger the denial by the Arbitrator of Respondent’s position at the Rule 18
hearing. This arbitration went to a factual hearing because the Arbitrator needed to assess witness
testimony due to the legal issues presented. A full hearing was needed to determine the evidence
each side presented. It is difficult to find bad faith when the procedure to ferret out weak and
insufficient cases, a Rule 18 motion, results in a finding the claims tried in the arbitration needed
to proceed to a factual and evidentiary hearing. The reluctance of a court to award fees for bad
faith after the losing party had presented a proper summary judgment motion was recognized in
Donnelly v. Pro Pharma Group Topco, 2023 WL 5528613 at *9 (D. Del. August 28, 2023) when
the court noted “we must exercise our inherent powers [to award fees for bad faith] with restraint
and caution and should be reserved for those cases in which the conduct of a party or attorney is

egregious.”
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Having presented the legal analysis pertinent to the bad faith exception in the American
Rule regarding attorney fees, the focus must be on the facts arising during the arbitration which
Respondents believe justify their request. The number requested by Respondents is staggering.
Respondents counsel seeks $4,376,594.25 in Jones Day fees. Their expert fee request is $652,
133, and the JAMS Arbitration fees are $125,200. That presents a potential fee award of

$5,153,727.

The assessment of bad faith as indicated above must consider the conduct which satisfies
the notion of “bad faith” developed in this “exception” to the American Rule followed in
Delaware. This is, as has been stated, a limited exception, based on clear evidence of subjective
bad faith. Auriga Capital Group v. Gatz Properties, 40 A3d 839, 880 (Del. 2012). As has been
noted, it must be evidence of “glaringly egregiousness.” Merely filing a lawsuit, making
allegations based on information and belief, asserting claims that the Claimant later dismisses after
discovery is completed, or even on the eve of the arbitration hearing does not always satisfy this
standard. A review of this record indicates there was substantial discovery sought by Claimant,
but also by Respondents in the defense of their client. The record reflects that discovery was
properly sought so that each side was able to sustain their particular burden of proof or affirmative
defense. Any discovery request by Claimant [since the bad faith notion focuses on Heka’s
conduct] that was litigated and denied by the Arbitrator was not inappropriately challenged by
Heka. Nor was a denied motion repeated based on a claim of newly discovered grounds. Claimant
did file its Rule 18 motion which was fairly litigated and resulted in the need for a full-fledged

evidentiary hearing on the key claims of the Demand.

In other words, the expenses of Respondent in this matter were directed to the defense of a

lawsuit filed by Claimant because Heka believed Circle had engaged in the breach of the MSA
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without merit and had breached the implied covenant of good faith and fair dealing improperly.
Claimant was unable to sustain their burden of proof on these grounds. However, the record
generally indicates the matter was contested professionally by the parties without improper motive
for the suit, factors that are detailed in the Interim Award discussion of the law and facts of the

case.

One feature of the case deserving discussion on the fee issue was the evidence dealing with
damages. One of the claims in the Demand filed by Claimant was that seeking declaratory relief.
The terms of the MSA stated the agreement would end if not renewed in March 2024. Respondent
ended the relationship with Claimants by March 23, 2024; The Respondent did not renew the
MSA at any time after March 2024, and the relationship ceased at that time. After that, if not
before, Circle was under no obligation to maintain a trade relationship with Claimant. In the Rule
18 motion, the Arbitrator denied the claim for declaratory relief because sustaining a ruling
granting Claimant declaratory relief would be devoid of legal consequence since the contract was
not renewed by Respondents and the Arbitrator was without authority to force an agreement on a

party under the terms of the existing MSA.

In its damages claim, Heka sought approximately $75 million. These damages were
broken down into three phases. The lost profits of Heka during phase one, May 11, 2023-
November 20, 2023, amounted to $5.6 million. The second phase was from November 21, 2023-
March 23, 2024, with the lost profits being $20.4 million. During the third phase, the lost profits
of Claimant for the period of March 24, 2024, to March 23, 2025, amounted to $49 million
according to Claimant’s expert Alvarez. This recitation of potential damages which focuses on the

third phase deserves critical comment.
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Before the presentation of the evidence during the hearing, Claimant knew that the
Arbitrator had published his decision that the declaratory relief claim was rejected because of the
Rule 18 hearing and order. The Arbitrator had determined Respondent was no longer under any
legal obligation to continue its contractual relationship with Heka. The contract had expired by
March 23, 2024, by its express terms. The Arbitrator had made his decision known in his April 14,
2025, ruling. After the April 2025 Rule 18 decision, but before the hearing in this arbitration,
counsel for Respondent made particular email inquiries of Claimant as to whether Heka was going
to pursue its damage claims of $49 million for lost profits during the third phase of Alvarez’s
damage assessment. The response from Heka stated they were pursuing the phase three claim of

damages in the amount of $49 million. °

The issue for this Arbitrator based on the facts discussed above raised the serious question

whether this stance amounted to bad faith on the issue of the third phase damage claim.

There are issues to consider in this regard. From the Respondent’s perspective, the
background of the litigation before the hearing suggested the claim was seriously presented and
vigorously asserted during the hearing. Claimant refused email requests before the hearing to
rescind the claim. The posture of Claimants in all matters before the actual hearing did not suggest
anything other than full forward behavior in its case strategy. Also, the expert for Claimants had
included the particular lost profits in the third period in his report. Interestingly, Claimant’s expert
Alvarez was not told of the Rule 18 decision of the purported third phase of damages until he was

cross-examined by Circle counsel.

6 See attachments presented in email dated January 14, 2026, from Respondent counsel Jenna La
Pointe listed emails dated April 23, 2025, from Respondent counsel to Yvonne Chan of Jones Day;
email dated April 25, 2026 from Yvonne Chan to Respondents. They deal with whether the third
period damages claim would go forward considering the Rule 18 decision.
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Respondent team was presented with a duty to their client to anticipate the damage
analysis presented by Claimants to be forthright and focused. There is nothing in this record to
indicate how Claimants would get around the Rule 18 decision; Respondents had to prepare
accordingly and consider all options. This was the perspective of the Arbitrator after considering
the high level of counsel performance reflected during all the prior issues in the case. Hence,

preparation with the Respondent’s team of attorneys as well as prepping its expert was needed.

While Claimant argues the Respondent team did not spend much “arbitration hearing” time
on the third phase, that fact does not blunt a skilled attorney’s view of what preparation is needed
to prepare and defend against a $49 million dollar claim for damages. A lawyer must err on the
side of caution when dealing with a specific damage claim that is more than 50% of the total claim

of Heka. This is especially the case with vigorous prosecution of the case at the time.

The rule of reasonableness is a part of the assessment of appropriate attorney fees in any
review of bad faith exceptions to the foundational American Rule. Respondents cite the Delaware
Rules of Professional Conduct for guidance here at page 19 of the Fee Application Brief and
Mahani v. Edix Media Group, Inc., 935 A.2d 242, 245-46 (Del. 2022). It is suggested by
Respondents any factual analyses or consideration of these factors may be brief and a
conclusionary statement deemed sufficient in one cited opinion. Meyers v. Chatham Cave Assoc.
of Unit Owners, 2025 WL 1744378 at *4 (Del.Super. Ct. June 24, 2025). Respondent’s citation to
Meyers 1s a curious one. First, the case involved the award of attorney fees based on express terms
of the contract in issue in that case. Meyers did not deal with bad faith exception. However, the

trial court expressly stated that the record needed to demonstrate the particular showing regarding
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the specific factors considered.” “The trial court’s consideration of the. . . factors may be brief. It
may suffice for the court to state in conclusionary fashion that it considered the factors. The
record must, however, contain some showing that the Court considered them. . Thus, this Court
must reverse the attorney fee award as well. ‘Failure to give adequate consideration to the Cox
[General Motors v. Cox, 304 A2d 55] factors is an abuse of discretion.’”” Under the Cox decision,
the trial court should state the reasons for its conclusions, since the parties are entitled to reasons
for a judicial decision on the issue, which also permits any review of the reasonableness of the
arbitrator’s discretionary action unless the reasons are provided in the decision reached below. Cox

v. General Motors, 304 A.2d 55, 57-58.

The Arbitrator has addressed the high standard placed on Respondents for establishing bad
faith for its claim of bad faith. For the most part, the Arbitrator has determined the standard has
not been satisfied and the American Rule applies on the issue of fee recovery by Circle. As noted,
the persistence by Heka to claim damages for the period of March 2024-March 2025, and the need
professionally for Circle to address this damage claim was a miscalculation on the part of
Claimants and to this Arbitrator merited a proper response by Circle. However, during the
argument regarding fees on January 14, 2026, Claimant pointed out that Delaware case law
suggested Circle must demonstrate the specific tie-in between the claimed fees and the bad faith of
Heka. Heka referenced M & G Polymers USA LLC v. Carestream Health Inc., 2010 WL 1611042
(Del. Super.Ct April 21, 2010), and Bay Capital Finance LLC v. Barnes & Noble Education Inc.,
249 A.3d 800, 99 1-3 (Del. 2021) for this legal position. In the Supreme Court order in Bay

Capital the panel specifically reduced the fee award based on specific factors in the case. The

7 The Delaware Rules of Professional Conduct, as identified in Respondents cited brief, consist of
seven factors to consider. See Delaware Lawyer’s Code of Professional Responsibility, DR 2-106(b).

51



Case 1:26-cv-13095-MJJ  Document 9-2  Filed 07/14/26 Page 53 of 55

Court pointed to details where the offending party acted improperly meriting bad faith, which
demonstrated the trial court’s exercise of proper discretion in finding the bad faith exception. In
its ruling, the Court approved some of the attorney fees based on bad faith but did not permit a full
recovery. In M & G Polymers USA LLC, the opinion discussed numerous factors that compelled
the finding of bad faith that “Respondents’ position was so strained and wholly at odds with the
operative reality that it fell outside the bounds of good faith advocacy. Second, Respondents could
not in good faith aver, under oath, directly opposite to those [facts] they averred in related
litigation or change their testimony to suit their needs in this litigation. Respondents ’violation of
these fundamental tenets rise to the level of intentional bad faith, conduct that justifies an award
of attorneys’ fees under the bad faith exception to the American Rule.”(emphasis added). The
decision proceeded to review the degree of labor opposing counsel was compelled to engage in to

rebut the bad faith by Carestream’s counsel in the case. See M & G Polymers USA at *68-76.

Focusing specifically on the damage claim at issue, the Respondents point out Circle
incurred $436,940 in expert witness fees from March 19, 2025, to the end of the hearing on June
5,2025. Also, Jones Day incurred during the same period attorney fees of $167,611.50 in
connection with expert disclosures and prepping for and presenting expert witness testimony at the
hearing. See Supplemental Declaration of Mark Rasmussen, dated January 13, 2026. In its
response to this issue, Claimant points out the apparent details in the articulated damage review
by Vikram Kapoor, Respondent’s damage expert, on this relevant third period of alleged lost
profits claimed by Heka was minimal. It encompasses a paragraph of his report and is succinct in
what he his effort consisted of : “As an initial matter, the amounts calculated in the Alvarez Report
[Claimant’s expert] for the Third Lost Profits Period are entirely premised on the assumption that

the Master Services Agreement would have been in effect during that time, based on Heka’s claim

52



Case 1:26-cv-13095-MJJ  Document 9-2  Filed 07/14/26  Page 54 of 55

that Circle was obligated to renew the Master Services Agreement with Heka for an additional
year after the initial term. . . My understanding is that the Arbitrator rejected that claim in his April
14, 2025, ruling. In particular, I understand the Arbitrator ruled that Circle was entitled not to

renew the MSA at the end of the initial term.”

“Accordingly, it is improper to include any damages during the Third Lost Profits Period,
as there was no contract in effect at that time. Therefore, in this report, I consider Mr. Alvarez's
asserted lost profits figure to be $26 million, representing the First and Second Lost Profits

Period.” (emphasis added). See page 4-5 of Kapoor Report.

The statement quoted above indicates little was involved in the actual effort by Kapoor
regarding the period of alleged damages prohibited by the Rule 18 ruling by this Arbitrator. While
Respondent compensated Kapoor for his professional work, it appears the expert expenses were
not germane to the time period unavailable to the case after the denial of the declaratory relief
cause of action. Of course, Respondent’s counsel was still obligated to prepare Kapoor as a
witness, and it was very reasonable to expect Circle’s counsel to review in preparation all phases
of damages at issue [even if only raised by the Alvarez report] with his expert Kapoor. Therefore,
if the decision to go forward on the Third Lost Profit Period was reflective of bad faith, i.e.,
harassment or improper motive, then Jones Day legal expenses in this particular feature of the

overall case, may be recoverable as an exception to the American Rule.

Having fully considered the issue, and aware of the legal standard that Circle must
demonstrate by clear evidence, namely, that Heka engaged in subjective bad faith to satisfy
Respondent’s legal burden, the Arbitrator has determined Respondent was entitled to recover the
fees expended in addressing the expert witness preparation from April 1, 2025-June 5, 2025. That

amount is $164,018.25. Any attorney fee before the Rule 18 decision denying the declaratory
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relief claim was not in the opinion of the Arbitrator sufficient evidence of bad faith on the part of

Heka.

Regarding the expert fees of Kapoor, the only specific document presented by Respondents
besides the Supplemental Declaration of Mark Rasmussen discussed above is Exhibit D (EY
Expenses) attached to the original Rasmussen Declaration. It provided no breakdown of 10 EY
employees, including Vikram Kapoor. The Arbitrator has no idea who these additional people are
or what they did. Therefore, relying on the principles of reasonable and informative disclosure
discussed previously, the Arbitrator will rely solely on the hourly rate of Kapoor which is stated as
$875 per hour. Based on his statements quoted in the report Kapoor spent some, but little, time on
the relevant phase at issue. The Arbitrator will conclude that three hours were dedicated to the
review of damages during this improperly considered period. With the hourly rate as indicated, the

Arbitrator will include $2,625 in the calculation of fee recovery for Respondents here.

Combining the recoverable attorney fees of $164,018.25 along with the fees of Kapoor of
$2,625, the total Attorney fee award and recovery for Respondent based on this Arbitrator’s
finding of bad faith only as to the claim by Claimant of lost profit damages during the period of

March 14, 2024-March 13, 2025, is $166,643.25.

This Award resolves all issues submitted for decision in this proceeding.

DATE: February 13, 2026

ngj"{:-—c«j rfg W

Hon. Robert L. Dondero (Ret.) Arbitrator
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